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EQUITY CASES 


ARGUED AND DETERMINED 
IN 


THE SUPREME COURT 


NORTH CAROLINA. 


JUNE TERM, 1841. 





WILLIAM W. CARSON and LOGAN CARSON, Administrators 


with the will annexed of John Carson, . GEORGE CARSON. 


A. devised as follows: “1 give and bequeath all my estate, real and per- Jone 1841 
sonal, tomy son L.C. to the support of him and his brother G.; that is, 
that G. gets no more than what support him equal fo L.C. should hé 
not be extravagant.” Held that the legal estate in all the property 
vested in L. C, but a méiety of the beneficial interest belonged to G. 





This was a bill filed at March Term, 1841, of Burke Court 
of Equity by the complainants, as administrators with the 
will annexed of John Carson, dec’d, praying the court to put 
aproper construction om the said will, that they might be 
governed thereby. ‘The bill alleged that the said John Car- 
son had duly made his last will and testament, and that the 
same was duly admitted to probate, both as to real and per- 
sonal estate, in the following words, to-wit: “In the name 
of God, amen. I, John Carson, do make this my last will 
and testament. I give and bequeath all my estate, real and 
personal, to my son, Logan Carson, to the support of hint 
and his brother George; that is, that George gets no more 
than what support him equal to Logan—should he not be 
extravagant.” ‘The biil then alleged that the testator died 
seized and possessed of a very large real and personal estate; 
and that doubts had been entertained, and claims interposed 
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Jane 184! in consequence of those doubts, as to the proper construction 


Carson 
v 
Carson. 





of the will; Ist, whether the whole of the said property vest- 
ed in the said Logan, subject only to the charge of support- 
ing the said George; 2d, whether the said Logan and George 
are tenants in common of the said property, or whether the 
said Logan holds a moiety thereof in trust for the said George; 


3d, whether the said Logan and George are mere trustees ' 


and hold said property for the next of kin of the deceased; 


4th, whether the said Logan is a trustee and holds said prop- © 


erty in trust for the next of kin, subject to his and George’s 
support; and 5th, whether the said Logan and the said 
George are entitled merely to their support out said of prop- 
erty during their lives. And the bill prayed the advice and 
direction ot the court in these matters. The answer of George 
Carson, who was alone made a party defendant, filed at the 


same term, admitted all the facts stated in tite bill and sub 


mitted to any decree the court might make therein. The cause 
was set for hearing by consent upon the bill and answer, im- 
mediately, and also by consent transmitted to the Supreme 
Court. 


D. F. Caldwell, for the plaintiffs, contended that Lo. 
gan took the whole estate, subject only to the support of 
George during his life, and cited the following authorities; — 
Holdfast v. Martin, 1 Term Rep.411. Powell on Devises, 
20 vol. Law Lib. 379. 4 Cruise, 237, 238. Loveacre ¥. 
Blight, Cowp. 352. 4 Cruise, 158. Bean v. Halley, Sth 
Term Rep. 5. 3 Peters, 117. 4 Kent’s Comm. 5335, rote. 


W. J. Alexander, for the defendant, insisted that one moie- 
ty of the beneficial interest in the whole property was devis- 
ed to George Carson, and cited 5th Cruise, c. 11,s.9. New- 
land v. Shepherd—Peat v. Powell, Amb. 387. Challen- 
ger v. Shepherd, 8 'Term Rep. 597 —Cruise, c. 11, s. 21. - 


Gastron, J. The object of this bill is to obtain a judiciay 
construction of a will, so obscurely expressed, that it is im- 
possible to pronounce with confidence upon the intention of 
the testator. It is, indeed, sufficiently manifest that the whole 
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legal interest in the testator’s property was given by the will June 1841 


to his son Logan. It is also apparent, that the beneficial in- 
terest in this property was, to some extent and in some mode, 





designed to be apportioned between his sons Logan and Carsoa. 


George. The legal estate was not given tu Logan for his 
benefit only, but for or to “the support of him and his bro- 
ther George.” This was the end and purpose of the dona- 
tion. So far, therefore, it would seem, that George was as 
much the declared object of the testator’s bounty as Logan, 
and if nothing else can be found in the will, to contradict this 
inference or to shew a different intent, the will must be so 
construed as to secure to each an equal share of this bounty. 
The part of the will, which follows, purports to be explana. 
tory, but unfortunately the attempted explanation is the part, 
of all others, the least intelligible. It is thus expressed, 
“that is, that George gets no more than Logan if he be not 
extravagant.” ‘To whom do these latter words refer? If to 
George, is he to have more than Logan, provided be be ex- 
travagant? If to Logan, in what degree is George’s share to 
be enlarged, because of Logan’s extravagance? It is impos- 
sible to collect, with reasonable assurance, from the explan- 
ation subjoined, any information as to the purpose of the tes- 
tator in the previous part of the will; and therefore the infer- 
ence, already drawn therefrom, remains unaffected by that 
attempted explanation. It must be declared that the defend- 
ant George is entitled to a moiety of the beneficial interest in 
all the testator’s property. 


Per Cunsam, Declared accordingly. 
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NATHANIEL JONES, Administrator of HARDY JONES, 
ve. r 
WILLIE T. JONES. 


Jone 1841 Where a bill is filed for the settlement of co-partnership accounts, and a 
amine into and report the existence and the terms of the copereay 


ship, for otherwise he cannot correctly state the accounts. 
When on such a bill the defendant admits an advance of capita] on «a 





side, an agreement for its management, for the payment of the charges 


out of the joint funds, and for a dividend of the profits, this is an - 
mission of a co-partnership. 

When in aco-partnership there is no specific agreement as to the. 
division of losses and profits, they are to be divided equally. 

Where there is no allegation or interrogatory in the bil] to which the 
defendant’s answer is directly responsive, as when the defendant al. 
leges a payment, about which nothing is alleged or asked in “ 
bill, the defendant’s answer js not evidence for him. 

It seems that, without some express stipulation to that effect,(antainted tai 
usury), @ partner cannot charge interest on his advances, when he iste 
participate in the profits. 


This was a bill transferred from Johnston Court of Equity 
to the Supreme Court at Spring Term, 1841. The facts as 
appearing on the pleadings, proofs and exceptions to the mas- 
ter’s report are fully stated in the opinion of this court. 


C. Manly for the plaintiff. , 
W. H. Haywood Jr. for the defendant. 


Rurrin, C.J. The bill alleges, that in September, 1836, 
the plaintiff’s intestate and the defendant formed a co-part- 
nership to purchase and sell slaves on speculation, on the fol- 
lowing terms: Hardy Jones was to advance the sum of 
$3350, and the defendant one third part as much, as capital; 
and the defendant was to invest the same and carry the slaves 





———,__ reference is made to the master to state accounts, he has a right toem 
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to the south-west for sale, pay all expenses out of his own pock- June 1841 


et, and divide the profits equally between the parties; that, 
accordingly, Hardy Jones advanced the said sum, and that 
the defeudant purchased slaves on the joint account and sold 
them in Alabama and made great profits; and, that Hardy 
died in August, 1837, before receiving any part of his capital 
or profits, or any settlement having been made between the 
parties. ‘The bill is brought by the plaintiff, as administra- 
torof Hardy Jones, for an account of the partnership and 
payment of the sum found due from the defendant. 

- The answer denies the agreement to have been such as 
that stated in the bili. But it admits that Hardy Jones did 
advance the sum of $3340, for which the defendant gave him 
anote; and that it was agreed between them, that, with 


that sum and the sum of $1377 (which the defendant had,) 


slaves should be purchased and sold by the defendant, and 
that, after defraying all the expenses of the business out of 
the joint funds, and re-imbursing to each of the parties the 
sum advanced by him, the surplus should, as profits, be divi- 
ded. The answer then states that the defendant made a 
purchase and sales of negroes, and, about Mayor June, 1837, 
paid to the intestate the sum of $2200 in part of the capital 
sum of $3350, for which the defendant gave his note, and 
which, he says, he considered was loaned to him, and that the 
defendant then paid the further sum of $1000, as Hardy’s 
one half of the profits, alter deducting the expenses; with 
which Hardy expressed himself satisfied, and, upon the re- 
ceipt of which, each party considered the accounts of the part- 
nership settled, and that the defendant remained indebted on- 
ly on his note for the balance due thereon. The answer fur- 
ther states that the expenses were $501, 65cts.; but that in 
the settlement the defendant had credit only for the sum of 
$149 on that account, as he did not insist on more against 
the said Hardy who was his uncle and friend, and that there- 
fore he had over paid the intestate. And the answer then 
states, that, for these reasons and because there was no written 
agreement of co-partnership between the parties, the settle- 
ment was not reduced to writing, nor any receipt taken for 
the said sum of $1000, the payment of which, however, the 
answer positively avers. 





Jones 
v 
Jones. 
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June 1841 By consent the parties made a reference to the master to 


Jones 
Vv 
Jones. 


~ state the account between them, but without prejudice, The 
master made his report and the defendant took exceptions 
thereunto, and the cause was then removed to this court, 


is now brought on, upon the report and exceptions. * 
The master finds the partnership, and that the eapital of 


the plaintiff’s intestate, to wit, $3350, has been paid, either 
before or pending the suit, and that the profits amounted to 
$2800, after deducting all expenses, of which one half be 
longed to the intestate, and the other half to the defendant 
In ascertaining the profits, the master did not go into a parti- 
cular account of the cost, and of the proceeds of the saleg, 
of the slaves, nor of the expenses, but charged the gross sum 
before mentioned, upon the testimony of several witnesses 
of the declarations of the defendant, that he made thate 
mount of profit. The defendant's first exception is, that the 
master has not allowed the defendant credit for the sumof 
$397 65 for necessary expenses. Upon looking into the de 
positions, we find the master’s report fully supported by thy 
evidence, on which the master acted. It is proved by thie 
witnesses, and these witnesses of thedefendant, that, imme 
diately after his return from the south-ward in May, 1837, he 
stated to each of them distinctly that, after deducting all ex- 
penses, he made $2800 clear. If the plaintiff was satisfied 
with this, the defendant cannot complain that the master did 
not enquire further into the particulars,on which the profits 
would appear. Besides, the defendant gave no evidence te 
the contrary. The second exception is, that it was not re 
ferred to the master to enquire into the existence and terms 
of the partnership; and, therefore, that he has exceeded his 
power in finding them, and that, moreover, he has so found 
without sufficient or proper evidence. No part of this ex 
ception, we think, can be sustained. If there be nota co 
partnership, the proper mode of contesting its existence 
would have been to bring the cause on for hearing; whieh 
might have been done, as the reference was without preja- 
dice. But it cannot be reached in the manner here attempt 
ed, by bringing on the case for further directions on the mas- 
ter’s report and exceptions; for a reference to take the at+ 
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counts in this case necessarily imports, that the partnership June 1841 





js established, since that is the only account sought. And doves 


jn taking it the master must enquire into the terms, that is to 
say, the capital to be advanced, and the services to be ren- 
dered by ‘each, and the division of the profits, in order to as- 
certain the balance between the parties. Therefore, the re- 
ference to the master obliged him to assume, for the purposes 
of the reference, the existence of a copartnership; and, to 
enable him to state the account truly between the parties, to 
ascertain the terms of it. But in reality, the point is not dis- 
pated between the parties; and, if the question were made 
upon a hearing of the cause, it would be decided against the 
defendant upon the answer. That distinctly admits an ad- 
vance of capital on each side, an agreement for its manage- 
ment, for the payment of the charges out of the joint funds, 
and for a division of the profits; and all this can amount to 
po less than a partnership. It is true, in one part of the an- 
swer it is said, that the defendant considered the sum advan- 
ced by Hardy Jones was lent to the defendant. But that is 
not stated as any part of the agreement between the parties, 
bat only as an inference of the defendant from the fact, that 
he gave his note for thatsum. That, however, does not con- 
vert the transaction into a loan, when it is seen from other 
parts of the answer, that it was not, in fact, a loan of money 
on interest, but was an advance of capital for carrying on a 
joint business. It does not, indeed, appear in the proceed- 
ings, when the note was payable; so that the transaction is 
open to the objection that the intestate was, by the forms un- 
der which the parties acted, getting both interest on his cap- 
ital and profits on his investment. Certainly that would not 
beallowed. If the intestate resorted to this method, name- 
ly, the forming of an apparent partnership, as a cover to e- 
vade the.statute of usury, the court could give his adminis- 
trator no relief. But no such defence is even intimated in 
the answer. On the contrary, we must take the case-to have 
been, that the parties meant no shift but a real partnership, 
and, therefore, there could be no usury in it. Gilpin v. En- 
derby, 5 Barn. & Ald.954. The only question then would 
be, whether the intestate, receiving a part of the profits, 
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June 184! could also claim interest on his advance, even if the note, ta- 





Jones 


Vv 


Jones. 
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ken for it, would, by its terms, carry interest. And upon 


that we should clearly think not—Brapley v. Holmes, 2 
Molloy. 1—at least till the parties settled, and a balance was. 


found due to the intestate from the defendant, which was not 
paid, and for which the note was considered as standing asa 
security from that time. But there is no exception, present. 
ing the case to the court in either of those aspects; and that 
under consideration merely draws into question the exist. 
ence of the co-partnership, as to which the answer contains 
an explicit admission of what the court must hold to be a co- 
partnership. 

The third exception is, that the master has divided the 
profits equally between the parties, without evidence how 
they were tobe divided according to the agreement. The 
answer (o this is, in the first place, that, in the absence of a 
stipulation in the articles, the law divides losses and profits 
equally between partners, upon the ground that equality ise 
quity; and, in the next place, that the answer states that 
such was the agreement in this case. 

The fourth exception is, that the master has not given the 
defendant credit for the sum of $1000, as having been paid 


to the intestate, in full of or on account of his profits, as ste 


ted in the answer. Of such payment no evidence is given 
by the defendant, unless. the answer be evidence for him 
But we think it is not. There is no allegation iu the bill 
nor interrugatory upon the supposed payment under consid- 
eration, to which that part of the answer can be deemed re 
sponsive. The plaintiff does not make the defendant his 
witness on that point, and therefore is not bound by his an- 
swer. But the defendant brings forward the fact, as matter 
of avoidance and distinct discharge of an admitted liability, 
and in such a case the rule is settled, that the answer by it 
self does not establish the discharge; but it must be proved 
aliunde. 

The exceptions must therefore all be overruled, and the 
report confirmed, and a decree accordingly for the plaintiff 
with costs. 


Per Curiam, Decree accordingly. 
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JOSEPH McD. POWELL, by his Guardian, 


vs. 
DRURY JONES and WILLIAM ROLES. 


Where one takes, by assignment, a note, due and payable to the Guar. June 1841 


dian of an Intant, as guardian, and not in payment or discharge of any 
debt or demand due by the infant, he is held in equity to be answera- 
ble to the infant either for the note or for the amount of it. 

And this assignee is thus answerable to the infant, though the latter may 
have obtained a judgment against the sureties on the guardian bond, 
embracing this note—and though the said sureties may have been in- 
demnified by the transfer of property in a deed of trust to secure them 
against loss. 

An Executor or administrator cannot, according to the rules of equity, 
make a valid sale of the assets of his testator, as a secutity for, or in 

* payment of his own debts. 

The cases of Lockhart v. Philips, post. p. 342, and Buntinv., Ricks, 2 
Dev.& Bat. Eq. Rep. 130, cited and approved. 


This was a case removed by consent from the Court of 
Equity of Wake County to the Supreme Court. The facts 
of the case are sufficiently stated in the opinion delivered in 
this court. : 


W. H. Haywood, jr. for the plaintiff. 
Winston for the defendants. 


Dantet, J. The bill states, that Roles had been the guar- 
dian of the plaintiff; and in that character he had Joaned 
$419 56 (money of his ward,) to Elizabeth J. Powell, and 
took her note with surety payable to himse!f as guardian : 
that Roles has become insolvent and has left the State, and 
has failed to settle his accounts with the present guardian of 
the plaintiff, or deliver over the note aforesaid, but has as- 
signed the said note to Jones the other defendant, who at the 
time had notice that it was held by Roles as guardian to the 
plaintiff, and that it, upon its _ was payable to him, Roles, 
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June 1841 jn ¢hat character. The bill states, that the said note was 


Powell 


v 
Jones. 


not assigned to Jones for any debt due him by or on account 
of the plaintiff. The prayer is, that Jones be declared a trus- 
tee and be decreed to account for the said note. Jones, in 
his answer, admits that Roles was guardian as stated 
in the bill, and that he has left the State and is now 
insolvent. He admits, that the said note as mention- 
ed in the bill, was payable to Roles as guardian of the 
plaintiff. He admits, that Roles assigned the said note to 
him, whilst he, Roles, was guardian of the plaintiff. Jones 


states that, at the time of the assignment of the note, Roles _ 


was largely indebted to him, and had been so for several 
years; that the said note had been taken by him in part sat- 
isfaction of said debt, and that Roles has been credited fo, 
the same. Jones further states, that the plaintiff has obtain. 
ed a judgment against the sureties of Roles on the guardian 
bond—and that the said sureties are solvent and well able to 
pay the said judgment; and that the claim, now in controver- 
sy, was included in that judgment. He says, that Roles, be- 
fore he left this State, executed a deed of trust in favor of the 
sureties to his guardian bond, which deed of trust covered 
property sufficient to indemnify the sureties against all and 
every demand, which could be brought againstthem. Jones 
states that the plaintiff never demanded the note of him be- 
fore he filed the bill. There is a replication. Jones admits 


~ that, at the time he took the assignment of the note, he knew 


that Roles was a trustee for the plaintiff, and that the said 
note composed a part of the trust fund. The legal title to 
the note certainly passed to him by the assignment; but there 
is no rule of this court better established, than that such an 
assignee shall be considered and stand as a trustee for the ori- 
ginal cestui que trust to the amount of the fund thus obtain- 
ed. At law, it has been laid down that an executor or ad- 
ministrator may make a valid sale of the effects in satisfac- 
tion of his own private debt, although the purchaser knew 
the goods sold were the goods of the testator or intestate — 
But in equity it seems to be now established that the execu- 
tor,or the administrator can make no valid sale or pledge 
of the assets as a security for, or in payment of his own debt: 
on the rrinciple that the transaction itself gives the purcha- 
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ser or mortgagee notice of the misapplication, and necessari- Jane 1841 
ly involves his participation in the breach of duty. Williams “Powell 


on Executors 612, § the authorities there cited. It seemstous, 


that the two cases of Lockhart v. Phillips and others, 1 Ire- 4°%¢* 


dell’s Rep. post p. 342, & Buntin v Ricks, 2 Dev. § Bat. E. 
Rep. 130, are decisive against the defendant upon this point of 
the case. In the latter case we held, that if one assists an officer 
of a court in misapplying the proceeds of an ordinary nego- 
tiable note, held by the officer in trust for others, by taking 
an assignment of the note to himself, even for value then 
paid, he will be affected with notice of the breach of trust 
and in this: court held liable to the cestui que trust. 
Secondly; Jones insists, that, as the plaintiff has a judg- 
ment against the sureties of his guardian for this demand, he 
ought not to have a decree against him for the samedemand. 
This is no answer, we think. The judgment has not been 
satisfied. It is like the ordinary case at law, where the draw- 
erand indorser are sued in separate actions at the same 
time, or where the co-trespassers are sued separately, the 
the plaintiff may have two separate judgments for the same 
demand, but he can have but one satisfaction. He may 
elect to have satisfaction out of which he pleases. The note 
in this court, belongs to the plaintiff and he is entitled, if he 
chooses, to relieve the sureties, by taking that property from 
Jones. We said in Buntin v. Ricks, that the sureties of an 
insolvent trustee will be entitled, in equity, to all the reme- 
dies and securities, that were in the power of the cestui que 
trust or creditors, against one, who co-operated in the breach 
of trust, and this, even before they had paid to the cestui que 
trust or creditors the amount misapplied by their principal. 
The plaintiff will be doing only an act of justice to the secu- 
rities, to obtain satisfaction out of the note in question. 
Thirdly; It is said that the sureties to the guardian bond 
have a sufficiency of property, held for their indemnity a- 
gainst the judgment, and}that the plaintiffought to be forced to 
follow his judgment against them for satisfaction rather than 
go against Jones. There is no cross-bill filed to enable the 
court to ascertain the amount of the fund left, if any, for in- 
demnity to the sureties. The plaintiff does not admit it; and 
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June 1841 jt would not be reasonable to compel him to go before the 


master for an enquiry, under the present state of the plead- 


ings. Jones, we think, must be’compelled to surrender the ~ 


note in question or account forits avails. If there is a fund, 
intended for the indemnity of the sureties, Jones perhaps 
may reach it by an original bill orin some other way. The 
plaintiff is entitled also to a decree for his costs. 


Per Curiam, Decree accordingly. 


STEPHEN FOX AND OTHERS ts. MOSES W. ALEXANDER 


AND OTHERS. 


Where a man takes a bond by assignment from the guardian of an infant 
the bond being payable to the assignor as guardian, the assignee is 
considered in equity as holding the bond in trust for the infant, and 
must aceount for it accordingly, And the sureties on the guardian 
bond have the same right, as the ward, when they have paid the sure- 
ty money. They then stand in place of the ward. 

The cases of Buntin v. Ricks, 2 Dev. & Bat. Eq. Rep. 130, and Powell 
v. Jones ante p. 337, cited and approved, 


This was a bill in Equity, in which it was alleged that 
Robert J. Dinkins was the guardian of Rufus K. Dinkins, an 
infant; and gave bond with the plaintiffs as his sureties— 
that in the year 1834, he, the said Rufus K. Dinkins, recov- 
ered a judgment against the said Robert J. Dinkins and the 
said Stephen Fox and others, plaintiffs in this suit, for the 
sum of $1517 24 and costs of suit—which sum has been 
collected by execution, and paid by the plaintiffs—that the 
said sum was recovered against them, and paid by them as 
sureties to the said guardian bond—that the said Robert J, 
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Dinkins was dead and insolvent—that in his lifetime he 
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June 1841 


transferred to the defendant, Moses W. Alexander, a bond 


yable to the said Robert J. Dinkins, as guardian of the 
said Rufus K. Dinkins, and executed and due by the other 
defendants mentioned in the bill—that the defendant Alex- 
ander well knew that the said Robert J. Dinkins was insol- 
yent and received the said note payable to, him as guardian 
aforesaid in discharge of a debt due from the said Robert J- 
Dinkins individually. And they prayed to be substituted in 
place of the ward, whose securities they were and whom 
they had paid, and that the said plaintiffs might be indemni- 
fied as far as they could be out of the said note &c. And 
that the defendant Alexander be enjoined from receiving the 
said money. The defendant Alexander admitted that he knew 
the said bond or note was payable to the guardian of R. K. 
Dinkins. And that it was paid to him in discharge of an 
individual debt from the guardian, but denied, that he knew 
the guardian was insolvent. On the hearing, the injunction 
was ordered to be continued, from which order the plaintiffs 
prayed and obtained an appeal. 


W. J. Alexander for the plaintiff. 
D. F. Caldwell for the defendant. 


Dantet, J. The defendant Alexander at the time he took 
the assignment from Robert Dinkins of the bond, mention- 
ed in the pleadings, knew that it was held by the said Robert 
as Guardian to his ward Rufus K. Dinkins. The bond on 
its face was made payable to ‘Robert Dinkins, guardian fof 
Rufus K. Dinkins.” The guardian became insolvent and is 
now dead. The defendant, by the rules of a Court of Equity, 
became a trustee to the ward for the amount of the bond. 
The plaintiffs, as sureties to the guardian bond, have been 
compelled to pay the ward the amount of this debt. They 
have a right, therefore, in a Court of Equity, to stand in the 
place of the ward, and follow the trust fund and recover sat- 
isfaction to that amount, now in the hands of the de- 
fendant, Alexander, or in the master’s office. The plain- 
tiffs have a superior equity to that of the defendant 


Fox 
v 
Alexander 
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June 1841 Alexander. The decision of the Judge we think way 

~~ correct, and it is in accordance with the cases of Bunti, 
v. Ricks, 2 Dev. & Bat. Eq. Rep. and Powell v. Jones, deci. 
ded at this term (ante p. 337). This opinion will be certifigl 
&c. and the appellant must pay the costs of this court. 
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Per Curram, Decree accordingly, 


ELIZA LOCKHART & al. per Guardian, 
vs. 
WM. H. PHILIPS & al.* 


A guardian of infants, having bonds payable to him, as guardian of te 
wards, transferred them without indorsement to one of his creditom, 
as a security for his own debt and becameinsolvent. Held that thea 
signee, having notice that the debts belonged to the wards, acquiredm 
right by the assignment, and a Court of Equity will restrain him fm 
collecting the debts and compel the debtor, who is made a party tot 
bill, to pay the amount to the infants. 

In such a case full costs are awarded against the guardian and te 


assignee. 
This was a bill filed at Fall Term, 1839, of Orange Cout 
of Equity. Answers were put in, replications made; and the 


cause set for hearing and transmitted to the Supreme Court, 
The facts are set forth in the opinion delivered in this court 


No counsel appeared for the plaintiff in this court. 
Wm. A. Graham for the defendant. 





*This case was decided at June Term, 1839, but has not heretofer 
been reported. 
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- Danret, J. Campbell and Parish, two of the defendants, June 1839 


executed two bonds to the master of the court of equity, for 


the purchase money of a tract of land, sold by the orderof y 
thecourt. Phillips, (another defendant,) by permission of Phillips. 


the court obtained possession of the bonds, as the guardian to 
the plaintiffs. Phillips prevailed on the obligors to take up 
the two bonds, thus given to the master, and execute to 
him, as guardian to the plaintiffs, two other bonds for the 
same amount. Phillips then either sold, without endorse- 
ment, or mortgaged these bonds, to Dr. Thomas Faddis. 
Faddis had notice, at the time of his purchase, that Phillips 
held the bonds in trust, as guardian of the plaintiffs. Phil- 
lips has become insolvent or nearly so, and the securities to 
his guardian bond are also insolvent. The bill is filed to re- 
strain Campbell and Parish from paying to Faddis, and F'ad- 
dis from collecting or tranferring the bonds, and for the pay- 
ment of the money to the plaintiffs. All the material allega- 
tions in the bill are admitted in the answers. We are of the 
inion, that as Faddis purchased the bonds, with notice of ' 
the trust in favor of the plaintiffs, his equity is not equal to 
that of the plaintiff’s, which is prior in time, and prior in 
tight. We are of the opinion, that they, Campbell and Par- 
ish, pay to the plaintiffs the purchase money due on the said 
bonds. And that Phillips and Faddis, and all claiming un- 
der them, be restrained from enforcing the collection of said 
bonds at law, and that plaintiffs recover costs of the defend- 
ants Phillips and Faddis. The decree will be for the plain- 
tiffs accordingly. ! 


Per Curram, Decree accordingly. 
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THOMAS DAVIS 
vs, 
WILLIAM AND ELIZ. McNEIL, Ex’rs. &c. 


Where a bill of injunction has been filed against two executors, am 


there is no necessity for the severing in their answers, separate costy 


should not be allowed to each. ir, 
If such has been the judgment of the court below, upon the dissolution 
of tne injunction, and the case, being continued as an original bill, & 
terwards comes up to this court, and the bili be dismissed, no atte 
ney’s fee will be allowed to be taxed for the defendant. Le 


& 

This was a bill in Equity; filed in Cumberland Superie 
Court, at Spring Term, 1841. Answers were put in, ands 
ther pleadings had until the Fall Term, 1840, when the 
cause was removed to the Supreme Court. The facts and 
state of the pleadings are sufficiently disclosed in the opi 
ion of the court. x 


No counsel appeared for either party in this court. 


Dantet, J. The defendants, as the executors of Danid 
McNeil, obtained against the plaintiff judgment at law on 
two bonds. The plaintiffs filed this bill, and obtained a 
injunction restraining execution on the judgments. The 
plaintiff, in his bill, states, that the two bonds were given by 
him to Daniel McNeil, for two years rent of a saw mill and 
timber lands for the use of said mill: and the mill being thea 
outof repair, thesaid McNeil was toput it in repair: that Me 
Neil, neglected to repair; and before the expiration of the first 
year of the term, and before he had used the mill or cut any 
timber from the land, the mill fell down and became a total 
ruin. The bill states, that the parties then entered into a 
new arrangement, as follows: McNeill was to find timber 
and materials at the site of the old mill for the construction 
of a new mill, and was to furnish laborers. And the plain 
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tiff, who is a mill-wright, was to conduct the work and to be June 1841 


paid for the same, and to have and use the mill and the tim- 
ber on the land, for a space of time equal to the unexpired 
residue of the aforesaid term of two years. And it was ex- 
pressly agreed that if the mill was not repaired or rebuilt as 
aforesaid, the plaintiff was to be discharged from all liability 
on the aforesaid two bonds. The bill states that McNeil 
neglected to furnish timber, materials or hands for the re- 
building : that they then came to a final agreement, that each 
should be discharged from both the aforesaid contracts; and 
that the plaintiff particularly should. be discharged from the 
payment of the two bonds, The defendants answer, and 
state, that the plaintiff gave the bonds for the two years rent 
ofa grist and saw-mill: that the mills were in repair at the 
commencement of the lease, and that the plaintiff agreed to 
keep them in repair during the term: that he took them into 
his possession, and made considerable profits: that the dam 
was broken by a freshet in the stream, in consequence of the 


' negligence of the plaintiff’s millers. ‘They deny that their 


testator ever agreed to rescind the contract and surrender the 
bonds or discharge the plaintiff from the payment of them 
The injunction was dissolved. The answer was replied to, 
and the bill retained as an original bill. ‘The plaintiff has 
taken depositions, and has now brought on the cause for a 
hearing. We have examined the depositions, and they en- 
tirely fail to establish the case made by the bill. There isno 
proof in the cause, that McNeil ever agreed to discharge the 
plaintiff from the payment of the two bonds. The bill mast 
be dismissed with costs—no attorney’s fee in this case to be 
taxed against the plaintiff, as he paid two attorneys’ fees on 
the dissolution of the injunction, when there was no necessity 
for separate answers by the executors. 


Per Curiam, Decree accordingly. 


Davis 


v 
McNeil. 








June 1841 
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BARTHEUS S.CRAWLEY vs. AUGUSTIN TIMBERLAKE, 


The plaintiff filed his bill alleging that in a deed he had given to the de 
fendant for a tract of land, he had through mistake, surprize, and igno- 
rance and without consideration, inserted a release for all the purchase 
money, when he had only received a part, and that the defendant had 
pleaded this release at law, and the plaintiff prayed for a discovery and 
for relief on the grounds stated. To this bill the defendant pleaded in 
bar the release itself. Held that this plea was not good, because nei- 
ther the plea nor an answer accompanying it, denied the grounds, om , 
which the plaintiff sought to be relieved from the release. 

It is yet doubtful in this State, whether a vendor of land has any, and, if 
any, what lien, as against the vendee, for the purchate money. 2 


This was an appeal from the decree of his Honor Judge 
Pearson, at the Spring Term, 1841, of Caswell Court of 
Equity. The defendant pleaded to the plaintiff’s bill; the 
plaintiff demurred to the plea, and the presiding Judge over 
ruled the demurrer, sustained the plea, and directed the bill to 
be dismissed, From this decree the plaintiff appealed to the 
Supreme Court. The nature of the pleadings, involving the 
points decided by this court, is sufficiently disclosed in the 
opinion delivered by the court. 


James T. Morehead for the plaintiff. 
William A. Graham for the defendant. 


Rurrin, C. J. On the 11th day of November, 1835, the. 
plaintiff and defendant entered into artic'es, whereby the 
plaintiff agreed to self to the other party a tract of land lying 
in Caswell County and containing 160 acres, at and for the 
price of $1,700; which the defendant agreed to pay on or be- 
fore the 25th of December, 1836; upon which payment being 
made, the plaintiff obliged himself to convey to the defend- 
ant in fee, and let him into possession. 
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Before and during the month of February, 1837, the defen- June 1841 


ant made payments on the contract amounting, altogether, to 
the sum of $1,133; and then the plaintiff executed and deliv- 
ered a deed in fee to the defendant, who thereupon took pos- 
session of the land and has been ever since in the enjoyment 
of it. 

The bill states that the deed was prepared before hand by 
a person, who expected that the whole purchase money would 
be paid, and who also believed it to be proper and necessary 
to the operation of the deed, that the whole consideration and 
its satisfaction should be stated in the instrument; and that, 
for those reasons, he inserted therein a clause, acknowledging 
the receipt of the whole purchase money by the plaintiff: 
and also that the plaintiff, not knowing the legal effect of 
such a clause, executed and delivered the deed to the defend- 
ant, without receiving any more of the purchase money than 
$1,133, as aforesaid, and believing that the defendant was 
liable and would pay to him the balance thereof and the in- 
terest thereon. But the defendant has refused to make any 
farther payment; and to an action at Jaw for the balance 
pleaded the said deed, as a release, which caused the plaintiff 
to be nonsuited, and defeated of the recovery of the money, 
still justly due in respect of the said land and the sale to the 
defendaut. . 

The prayer of the bill is, that the defendant may set forth 
and discover what payments he made in discharge of the 
purchase money; and whether a balance, and what remains 
due on that account to the plaintiff; and whether the plaintiff 
intended to give up such balance or any part thereof without 
receiving payment; and whether it was at the time of its exe. 
cution, believed by the parties that the deed in its present 
form would extinguish the plaintiff’s demand or was so in- 
tended to do; and whether, if such be its effect, the plain- 
tiff did not, in the belief of the defendant, execute the said 
deed in ignorance of such effect and by mistake; and that the 
plaintiff may have an account, and a decree for the balance 
that may be found due to him in the premises, to be paid by 
the defendant, or raised out of the land; and for general 


relief. 





Crawley 
v 
Timber- 
lake. 
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June 1841 The defendant by plea set forth the deed made by the — 
_ plaintiff (as the same is stated in the bill,) and insisted on the 
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acknowledgment of the receipt of the purchase money, con 
tained therein, asa release. Andon the argument of the 
plea it was held by the court, that equity could not give re. 
lief, against the acquittance and release contained in the deed; 
and, therefore, the plea was allowed and the bill dismissed, 
From the decree the plaintiff appealed. 

If this cause were before an English Chancellor, there 
would be no hesitation in overruling the plea, upon the 
ground of the vendor’s lien; which is familiar doctrine in 
that country, It is founded on the principle of justice, that 
upon a sale and conveyance the purchase money not being 
paid, the vendor is a trustee for the other party; and he must, 
of course, answer as to the matter which converts him inte” 
a trustee. As long ago as the caseof Copping v. Copping, 
2 Pr. Wms. 291, it was held, that a receipt for the purchase 
money made no difference, if the money was not actually 
paid; and as there was no proof nor allegation there of the” 
payment of the purchase money, the court, notwithstanding” 
the receipt, would not send tke point to a master for an” 
enquiry. # 

The same opinion was entertained by Lord Repespatein- 
Hughes v, Kearney, 1 Sch. & Lef. 132; in which a promis 
sory note, payable to a trustee, was taken for a balance of the 
purchase money, and an acquittance for the whole inserted 
in the deed; and yet, the land was held bound for that bal- 
ance. Thus, the estate is deemed a security for the purchase 
money, whatever form the transaction may assume, and it so 
remains, except in those cases in which the vendor is sup. 
posed to have given up this, by taking another and a distinet 
security. 

If this equity is to be recognised here, even as between ven- 
dor and yendee—a point, that, perhaps, cannot be said to be 
entirely settled—it disposes «f the case for the plaintiff; for 
every plea admits the bill, and interposes other and particu- 
lar matter in bar. We do not, however, find it necessary to 
conside: of this equity further in this case; for if an equitable 
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| Jien does not hold with us to any purpose, the plea is, nev- June 1841 
) ertheless, bad, for other reasons. 

It may be taken, that the scope of the bill is the limited one 
merely, of getting rid of the release, as having been inserted — 
ignorantly in the deed, and its execution obtained from the “J 
plaintiff by surprise, inasmuch as it was not founded on the 
consideration imported in it, namely, the payment of the pur- 
chase money, nor any other valuable or meritorious consid- 
eration, and there does not appear to have been any intention 
in the plaintiff to abandon or extinguish his demand, thus ob- 
viously just. ‘To a bill stating such a case and seeking to 
haye a release, a release thus obtained, put out of the plain- 
tiff’s way, the question is, whether the defendant can, by way 
plea, oppose that very release, as a bar: that is to say, the 
please, naked!y? We think, very clearly not. 

It is true that to a bill, which seeks relief against a release, 
aplea of the same release may be good. It is so if upon the 
bill there appears matter upon which it is fit the release 
thould be supported in equity as well as at law; as in Grif- 
fihv. Mauser § Vaughan, Hardr. 168, where the bill itself 
stated a valuable consideration for the impeached release, 

md, therefore, a plea of the release, per se, was allowed. 
1 § Bat the bill gives no such colour or support to this release; 
. § and, on the contrary, states, as grounds for impeaching it, 
that it was obtained without consideration, and without due 
| | information and deliberation on the part af the plaintiff, and 
. | Mignorance of its operation; and, for those reasons, the 
, | plaintiff claims to be relieved. A plea of the release, nakedly, 
» | insucha case, and not noticing at all those circumstances 
. | and defects imputed by the bill to the release, manifestly 
; | evades the charges of the bill, and leaves the gist ot the equi- 
ty untouched. Itis, perhaps, not entirely settled, in what 
. | Way, as the most proper, those circumstances of fraud or sur- 
. | prise, when alleged in the bill, are to be met by the defend- 
+ | ant. As the nature of a plea, generally speaking, is to admit 
the bill and allege some short point, upon which, if issue be 
. | jeined and found for the defendant, the cause is at an end, it 
has been doubted, whether a plea should be extended to the 
articular circumstances stated in avoidance, in the bill; and 
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June 1841 whether those matters be not the proper subjects of an ap. 
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swer. Bayley v. Adams, 6 Ves. 586. Yet by some jt 
seems to have been thought, that every plea must be perfect 


— in itself, so as to contain a complete bar to the bill, and, there. 


fore, ought to contain full negative averments touching the 


particular circumstances, on which the claim to relief against 


the instrument rests. It seems, however, at least nece 

according to Lord Expon’s opinion in Bayley v. Adams, 
that those charges must be met by general averments in the 
plea, and that supported by particular denials in an answer; 
so that, in some way, all the equitable grounds for impeach. 
ing the release shall be denied. Here there is no answer 


and the plea has no averment, either particular or general, ag 


to any one of the facts stated as the grounds of the plaintiffs 
equity. A Court of Equity does not sustain these shorthand 
bars, such as a release, a stated account and the like, unless 
they be pleaded as not only existing instruments, but also ag 
being fair and true and proper to be equitably enforced. If 
a plea on an account stated, if error or fraud be charged, they 
must be denied, as also in an answer; and if error or frand 
be not charged, yet the defendant must by the plea aver that 
the account is just and true to the best of his knoweledge, 
Mitf. Pl. (Jeremy’s Ed.) 260. So, if an award be pleaded 
a bill to set aside the award and open the accounts, chargesof 
fraud or partiality must be denied in the plea and that sup 
ported by an answer showing the arbitrators not to have been 
partial or corrupt. So, with respect to this particular sub 
ject of a release, now before us, Lord Repespatz states, Id 
263, that the plea of release must set out the considera 
tion, upon which it was made, if it be impeached in that point; 
and this for the verysufficient reason, that the release, if found- 
ed on a bad consideration, or not on a sufficient one, ought 
not to protect the party from discovering such consideration 
or want of consideration. In other words, the release, unless 
fairly obtained and on a proper consideration, ought not. to 
preclude the court from going into the case and dealing out 
justice to the parties acccording to its real facts. Roche v. 


Morgell, 2 Sch. & Lef. 721. 
Here as respects the unpaid balance of the purchase mo- 
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ney, the release is without any consideration, and appears toJune 1841 
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be founded on mistake and surprise, as alleged in the bill. 
Whether those allegations be true or not, the defendant must 
sdmit or deny, and, as his plea takes no notice of t'sem, he 
must answer and make a discovery on those points. The 
decree made below must therefore be reversed, with costs in 
this court; and the plea overruled, with costs in the court 
below, and the cause remanded, to be further progeeded in, ac- 
cording to what may be just and right. 


Per Curiam, Decree accordingly. 


BENJAMIN WHICKER ts. MATTHEW CREWS. 


Where a negotiation for the purchase of a tract of land was pending for 
several months, and the plaintiff had sufficient opportunities of inform- 
‘ing himself as to its localities and boundaries, he cannot bring a bill to 
be relieved against the purchase, especially when he has no proof of 
misrepresentations by the defendant. 


This was a suit in Equity, which, after having been set 


ion | for hearing in Stokes Court of Equity, was transmitted, by 
ess | consent, to this court fora final decision. All that is neces- 
to | sary to be known of the case is to be found in the opinion 
yat | delivered in this court. 

v. 





James T. Morehead for the plaintiff” 
Boyden for the defendant. 
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June 1841 Gaston, J. The object of this bill is to rescind a con. 
tract for the purchase of a tract of land in Stokes County, 
because of misrepresentations respecting its location and 
boundaries, made by the vendor, the defendant, in the course 
of the negotiation; whereby the plaintiff, as he alleges, was 
grossly deceived and grievous!y injured. The defendant 
positively denies the misrepresentations charged; and upon 
the proofs, tye plaintiff has utterly failed to establish them, 
It is needless to go through these minutely. | It is enoughto 
say, that it appears that the negotiation was pending for many 
months—that in the course of it, the plaintiff had abundant 
opportunities of informing himself accurately respecting all 
the localities of the land—and that its boundaries were 
pointed out to him by persons, to whom the defendant had 
referred him for particular information, before the contract 
was brought to a conclusion. 
The bill must be dismissed with costs. 





Per Curiam, Decree accordingly, 





ELIJAH SPAINHOUR & WIFE AND OTHERS, 


JOHN H. WALRAVEN AND OTHERS. 


Where land was sold at public auction by an executor under a power in 
the will, for half of its value, and the sale acquiesced in, and made ia 
accordance with the feelings of those interested, a bill cannot be sap- 
ported to set aside the sale, when they become subsequently dissat- 
isfied. t 


This case, havingjbeen set for hearing at the Court of 
Equity of Stokes County, at the Fall Term, 1840, was by 
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consent of parties transmitted to the Supreme Court. All that June 1841 


is necessary to be known of the case is disclosed in the opin- BSesiahoar 

, painhour 

ion of the court. v 
Walraven 


Boyden for the plaintiff. 
James T. Morehead for the defendant. 


Gaston, J. John Jacob Shaul, formerly of Stokes Coun- 
ty, by his last wili, whereof he appointed the defendant, 
George F. Wilson, Executor, authorised and directed his 


_ Executor to make sale of the testator’s lands, and directed the 


proceeds of such sales to be equally divided between his five 
children, Rebecca, Samuel, Elizabeth, Jacob and Mary.— 
After the death of the festator, the Executor made sale of the 
lands as directed, on a credit of twelve months, and at such 
sale the defendant, Walraven, who had married the defendant, 
Mary, the youngest daughter of the testator, purchased two 
pieces, one of sixty, and the other of forty-eight acres, at the 
price of $1 21 cents per acre. ‘The defendant, Walraven, 
thereupon gave bond and surety for the payment of the pur- 
chase money, and Wilson, the Executor, entered into an ob- 
ligation to Walraven to convey the land on payment being 
made therefor. About the time the bond became due, this 
bill was filed by the children of John Jacob Shaul, other 
than Mary, against Walraven and wife and Wilson, the Exe- 
cutor; and the object of it is to have the said sale set aside 
upon the ground that, by collusion between Wilson and 
Walraven, it was so conducted, as to enable the latter to buy 
the land at a grossly inadequate price, to the great injury of 
the plaintiff. It is not nécessary to notice most of the spe- 
tifications, in which the alleged fraud is charged to consist, 
asin regard to them there is an utter failure of proof. It is 
shewn, however, that the price at which the land was pur- 
chased was less than half its value—and that the widow of 
the testator had, previously to the sale, expressed her desire 
that the defendant Walraven might buy it cheap, as in that 
event he had promised to move to that place, at which she 
wished to reside with her daughter. But it is also shewn 
that these declarations were known to her other children, 
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Jane 1841 that they were present at the sale, that one of them, 
~the plaintiff, Samuel, joined Walraven as surety in the 


bond for the purchase money, that Spainhour, the hus. 
band of the plaintiff Rebecca, expressed his gratifica. 
tion, that Walraven had bought and bought so cheap, and 
that nodissatisfaction was expressed by any of the persons in- 
terested until adisagreement, which, monthsafterwards, arose 


on other subjects-—so as to leave little or no doubt in our minds, 


but that the cause of the land selling so tur below its value 
was the well understood desire of all interested, as a conve. 
nient arrangement, that the wishes of their mother in this re- 
spect might be gratified; and not any collusion between the 
defendants Wilson and Walraven. We think the bill ought 
to be dismissed and dismissed with costs. 


Per Curiam, Bill dismissed with costs, 


WILLIAM RAWLES AND WIFE AND OTHERS, 
vs 


MUNGO T. PONTON, Executor, &c. 


A testator devised as follows: “I also leave in the possession of my ex 
ecutor my slave Hillman, to be disposed of as he may deem proper, 
to remain with him until he arrive at 18 years, at which time I hereby 
vest him with authority to sell him to the best advantage, and the 
money arising from such sale to be equally divided among my pree 
ent grand-children.” 

Held, that the execator was not bound to account for the hire of this ne 


gto, till he reached the age of eighteen years. 


This was an appeal from a decree of his honor Judge Set- 
TLE at the Spring Term, 1841, of Northampton Court of 
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Equity. ‘The facts, so far as they have relation to the judg- June 1841 
ment of this court, are stated in the opinion delivered. Rawles 


B. F. Moore for the plaintiff. Peaten 


S. Whitaker for the defendant. 


Gaston, J. We are called upon by this appeal to revise 
the decretal order, overruling certain exceptions taken by 
the defendant to the master’s report. 

Among the claims presented by the defendant, as the ex- 
ecutor of Jesse Dupree, for disbursements on account of his 
testator’s estate, was a judgment rendered against him and 
paid off by Him of $465 02} cents. The master refused to 
allow the whole amount of this claim, but credited the defen- 
ant on account thereof with the sum of $223. The ma- 
terial facts in relation to the subject matter of this exception 
arethese. ‘The defendant qualified as executor of tlie will of 
Jesse Dupree at November Term, 1822, of Halifax County 
Court. On the 21st of April, 1823 he accepted service of a 
writ returnable to May ‘Term, 1823, brought against him 
as the executor of Dupree by James C. Fawcett and Eaton 
Turner, and at the May ‘Term, 1823, he put in the pleas of gen- 
eral issue payment and set off; and there was a verdict and 
judgment at the same term for the plaintiffs for the suin of 
$465 2 cents. ‘The defendant himself, in the interval be- 
tween that and the succeeding term, took out an execution 
returnable to August Term, 1823, on which was indorsed 
by the clerk of the court—“ Amount $465 2 cents. De- 
duct $245 22 cents as set-offs allowed.” Upon this execu- 
tion the defendant obtained, since this suit was brought, a 
receipt of Fawcett for the whole amount of $465 2} cents, as 
having been paid at August Term, 1823, and when exam- 
ined before the master declared himself unable to say how 
much money he had in fact paid. Under these circumstan- 
ces, we think the master very properly refused to credit-the 
defendant for more than the balance indorsed to be collected 
on the execution. It is manifest that the parties to this pro- 
ceeding had arranged among themselves what was truly 
due, and the writ, judgmeut and execution were intended to 
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June 1841 clothe this arrangement with the forms of an adversary suit 

” Hence a verdict and judgment at the appearance term, and 
vy __ the execution delivered, not to the sheriff, but the defend. 

Ponton- ant himself. We cannot doubt, therefore, that the indorse. 
ment on the execution, of the amount of set-offs to be allow- 

ed, was a part of the same arrangement, and the balance was 

the sum truly due to Fawcett and Turner, and the sum actu- 

ally paid by the defendant. 

The next exception is to the hire of the boy Hillman, 
which the master has charged the defendant. The will of. 
the defendant’s testator in relation to the boy Hillman hag 
the following clause: “I also leave in the possession of mR 
executor my slave Hillman to be disposed of as he may deem 
proper to remain with him till he arrives at eighteen yeu, 
at which time I hereby vest him with authority to sell 
to the best advantage, and the money arising from such 
to be equally divided among my present grand-children.”—_ 
Hillman arrived at the age of 18 years in the fall of 1835, but 
was not sold until two years afterwards. ‘The master charg. 
ed the defendant with hire for Hilliam from 1828 until he 
was sold, and the defendant excepted because of the him 
charged between 1828 and 1835, claiming that under the 
will he was entitled beneficially to the use of Hillman, until 
the boy reached the age of eighteen. His Honor allowed the 
exception to a very small part of this charge, so much as 
covered the time while the boy remained with the defend. 
ant, but overryled it as to the rest of the hire charged, be. 
cause it was in proof that the defendant received hire for the 
boy. We are of opinion that this exception should have 
been sustained altogether, because, under the clause of the 
will already recited, the use of the boy until 18 was given to 
the defendant. This construction is not only justified by 
the words of the clause, (see Ralston v. Telfair, 2d Dev. 
Eq. Repts. 257, and Powell v. Powell’s Ex’rs, 2d Mur. 326,) 
but is strengthened by other considerations, If the benefi- 
cial interest in the slave until his attaining 18, be not given 
to the defendant, then in respect to that interest there is an 
intestacy, for no other disposion thereof is to be found in the 
will. Besides, there is a remarkable difference in the lan 
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age used in the clause in question, and in those, where itis June 1841 
in that the executor was designed not to takethe use ben- "Rawls 


eficially. “I give to my grandson Thomas B. Browning my . 
negro Sam to him and his heirs forever to be hired out annu- 
ally for his support and schooling-as may seem most prop- 
er by my executor.” Again: “I give to my grand-daughter 
Aon B. Browning Sarah and Jim to be hired out annually 
for her support and schooling and as to my executor may 
seem advantageous.” Itcan scarcely bequestioned we think, 


_ ifthe power of disposition, given to the executor over the 


boy Hillman until 18, was designed to be in trust for any 
n or persons, but that the testator would have used 
some words indicative of that intent. 

So much of the decree of the Superior Court as overrules 
this exception is erroneous and must be reversed. And the 
residue of the decree is affirmed. ‘The costs of this court 
must be defrayed by the parties respectively. 


Per Curiam, Decree accordingly. 


watt. 





EYUITY CASES IN THE 


STEPHEN FOX 


vs. 
WILLIAM H. HORAH. 


When a corporation is dissolved, unless the Legisture has 


directed, the real property, which had belonged to it and remains ay 


un 106 disposed of, reverts to the donor or grantor—the personal propert 


having no owner, goes to the sovereign for the benefit of the pu 
but choses in aclion such as debts &c. become extinct, because t 
then no one to demand the money, &c. 

None of the provisions of the act of 1831, Rev. St. c. 26 directing wh 
proceedings may be had against corporations in certain cases, 
to cases, where the corporation has expired by the limitation 
charter. 

Where a note was made payable to the Cashier of the State Bank, as 
tee for the use and benefit of the bank by whom it was discounted, 
the hank charter afterwards expired by its own limitation before 
note could be collected; it was Ae/d that, although the cashier, 
the legal title, might sue on the note and recover judgment at law; 
in equity the bank had the sole right to the money secured by the 
that this right became extinct on the dissolution of the cerporation, 
that a Court of Equity, therefore, on application of the maker of 
ncte, would grant a perpetual injunction against the collection 
jndgment. 


This was a bill filed in Mecklenburg Court of Equity. 


plaintiff had obtained an injunction from a Judge out @ 


court, and at Fall Term, 1840, of the said court, a m 
was made by the defendant to dissolve the injunction, 
his Honor Judge Sert ve, upon hearing the motion, or 


, ¢ 


the injunction to be dissolved with costs. From this decmt 


the plaintiff, by leave, appealed to the Supreme Court. 
facts of the case are stated in the opinion delivered in 


court. 


Alerander, Saunders and Boyden for the plaintiff. 
D.F. Caldwell and W. H. Haywood, Jr. for the defendat 
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Gaston, J. A loan of money was obtained by one John G. June 1841 


Hoskins from the late State Bank of North Carolina, by the 
discount at the Salisbury Branch of said bank, of a note exe- 
uted by said Hoskins as principal and Stephen Fox and 
‘William W. Long as sureties; payable at said branch to Wil- 
liam H. Horah, cashier thereof. Upon this note an action at 
Jaw was brought by Horah in the County Court of Mecklen- 
burg against Hoskins, Fox and Long, which action was by 
successive appeals of the defendants carried up to the Supe- 
yior Court of that county, and therce to this court, and a 
judgment was ultimately obtained by the plaintiff, after a de- 
duction of sundry payments, for a balance of $468, 19 cents 
with interest an $385, 62 cents, part thereof, from the Febu- 
ary Term, 1839,’of Mecklenburg Superior Court. Pending 
this action in the Superior Court the charter of the bank ex- 
pired by its original limitation, and an attempt was there made 
‘ toset up this occurrence asa legal defence; but the defence 
failed, because, in the language of this court, “the legal inter- 
est in the debt wasin Horah, and the action properly brought 
by Aim, and whether he was a trustee for the bank or any 
other person was an enquiry with which a Court of Law 
hadno concern.” Horah v. Long,4 Dev. & Bat. 274. There- 
fore Fox, the present plaintiff, filed this bill against Horah, in 
which, after setting forth the death and insolvency of Hos- 
kins and also the insolvency of Long, and charging certain 
payments or equitable payments to have been made to the 
bank and its attorneys in full discharge of the debt, he insist- 
ed that the debt for which Horah had obtained a judgment, 
was due to the bank, that its charter had expired, that there- 
by the said debt, if any part thereof remained unpaid, was ex- 
tinguished; that Horah was not entitled beneficially to the 
same or any part thereof; and that it is unconscientious in 
him to collect it for his own benefit, and praying for 
a injunction. Upon the filing of the bill an injunct- 
ion was granted pursuant to the prayer. The defen- 
dant put in an answer, wherein he denied the payments al- 
leged to have been made, and admitted the expiration of the 
§. charter as charged, and insisted that he, being the legal own. 

ofthe judgment, had a right, notwithstanding such expi- 


Fox 


v 


Horah. 
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June 1841 ration of the charter, to collect the same, and declared hig 


= 


Horah. 


purpose, when it should be collected, to apply the procesily 
to the satisfaction of outstanding demands against the lap 
corporation and the stockholders thereof. Upon the 
in of this answer the defendant moved for a diseolaciaall 
the injunction. with costs. ‘The court so decreed, and frog 
this decree the plaintiff prayed and obtained an appeal % 
this court. 

One at least of the questions arising upon this appeal 


_not free from difficulty, and, so far as we can learn, is now 


for the first time presented for judicial decision. Certain itis 
that neither our own researches nor those of the counsel hay 
furnished any adjudications, which have a direct bearingup 
on it. To enable us, therefore, to come to a just conclusigg, 
we must go back to principles in some degree elementary® 
endeavor to ascertain them with precision, and apply them, 
when ascertained, to the case before us. 

The late State Bank was formed by an association of int 
viduals, under authority of Acts of the Legislature, by whith 
they were constituted a body corporate and politic to cq 
tinue until the first day of January, 1835. Though the se 
eral Acts, by which the institution was created or its powél 
duties and duration declared were public acts, the corpom 
tion itself was a private corporation. State Bank v. Clath, 
1 Hawks, 36. As such it was an artificial person existing 
only in contemplation of law, and having those capaciliey 
which its charter conferred npon it, either expressly or asi 
cidental to its existence. Among these was the capacity@# 
hold property of the description mentioned in its charter, # 
an individual, continuing its existence and preserving 
identity, notwithstanding all the changes by death or other. 
wise, among the natural persons, of whom that body 
was formed. This capacity—and others by which a compe 
ration is enabled to maintain its personality and identity— 
are sometimes spoken of as constituting a kind of “legal i 
mortality.” It is certain, however, that the capacity to enjoy 
property in succession exists only so long as the corporatiél 
exists—that if by its charter the duration of the corporation 
be limited, and if that duration be not extended by the sove 
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reign authority, the corporation dies when the allotted term June 1841 


of its existence has run out—and that, before the expiration 
of this term, the corporation may lose its existence by forfeit- 
ure of charter, because of ascertained delinquency, or by a 
dissolution of the connection, by which its members had been 
compacte:l into one artificial person. We believe that the 
rules of the common law, governing the disposition of the 
property which the corporation held, at the moment of death 
are well settled—though differing according to the character 
ofthe property upon which they operate as being either re- 
alty, personalty, or choses iu action. ‘The real estate re- 
maining unsold reverts to the grantor and his heirs, “because 
(in the language of Lord Coke) in the case of a body politic 
or incorporate the fee is vested in their political or incorpo- 
rate capacity, created by the policy of man, and therefore the 
law doth annex a condition in law to every such gift and grant 
that if such body politic or incorporate be dissolved, the do- 
nor or grantor shall re-enter, for that the cause of the gift or 
grant faileth.” Co. Lit. 136. Goods and chattels, by the 
common law, were deemed of too transitory and fluctuating a 
nature to be susceptible of reversionary interests after an es- 
tate for life, and, on the death of a corporation, they do not 
revert to the grantor or donor, but, being bona vacantia or 
goods wanting an owner, they vest in the sovereign, as welk 
to preserve the peace of the public, as in trust to be employ- 
ed for the safety and ornament of the commonwealth. Cho- 
ses in action are under the operation of a different rule— 
They were rights of the corporation todemand money in the 
hands of persons, by whom it was withheld. They derived 
their existence from contracts or quasi contracts—by which 
the relation of debtor and creditor was created. When the 
creditor corporation died—and there was no successor, no rep- 
resentative—the relation of debtor and creditor ceased—and 


the debt became necessarily extinct. None butthecreditor had 


aright to demand the money—and when his right is gone, the 
money becomes to all purposes the money ofthe possessor.— 
These rules of the common law, except so far as they 
have been modified by the Acts of our Legislature, and ex- 
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June 1841 cepting also those cases,in which by the charters of incorpo, _ 


Fox 
v 
Horah. 


EQUITY CASES IN THE 


ration, special provision is made in regard to the corporate 
property, are the law here. 

Very important alterations, however, have-been made 
our Legislature, but it is manifest that these have no a 
cation to the case, where a corporation expires by having liv. 
ed out its allotted term. The Act of 1831, ch. 24 of the Re 
vised Code, re-enacted in the Revised Statutes, chapter 26, de 
rects how an information may be filed against a corporation 
existing de facto, in order to procure a judicial decision that 
it has forfeited its charter, or has been dissolved by the sax 
render of its franchises or by any other mode, and declares: 
that on a final judgment rendered against the corporation of 
forfeiture or dissolution, the consequence shall not be toex 
tinguish the debts due to or from the corporation, but be 
the court rendering such judgment shall appoint a recei 
and the receiver so appointed shall have full power 


collect in his name all debts due to the corporation, ® 


take possession of ail its property, and to sell, di 

of and distribute the same in order to pay off the creb 
itors of the corporation, and afterwards to rpms 
stockholders, under such rules, regulations and restri 

as the court rendering such final judgment shall di 
These provisions in every part of them contemplate 
where the termination of the legal existence of the corp 
ration is the consequence of a judicial sentence against 


.Where a corporation has lived out the term prescribed by ifs 


charter, it is de facto defunct. No judicial sentence can be 


rendered against it. ‘There were, besides, peculiar reasons, 


demanding this special interposition of the Legislature in ex 
ses of what might be termed premature death ot the corp 
ration. Sodistressing are the consequences which, according 
to the common law ‘rale resulted from a judicial death of 
dissolution, where the corporation was one that had oa 
on extensive operations, that the most flagrant violations 

charter, the most culpable neglects to make the necessary & 
lection of officers, delinquencies of every kind and degreé 
might be committed, and the public authorities would not 
dare to bring the questions of forfeiture or legal dissolution 
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forward for judicial determination. But these provisions, by June 1841 


removing such distressing consequences, give freedom of at- 


‘ tion to the agents of the community, while they remove from 


the managers of corporate institutions the sense of impunity 
that might render them regardless of law. But the conse- 
quences of a regular death by the mere efflux of time could 
be anticipated by all—provided against by all; and legislative 
interposition against them was unnecessary. 

There can be little or no doubt, therefore, that if the debt 
in this case had been contracted with the corporation, di- 
rectly and by name, and the judgment thereon rendered for 


_ the corporation—the debt and the judgment would have been 


to all intents extinguished by the death of the corporation, 
and the collection thereof could not have been enforced by 
any legal process. But according to the terms of the origi- 
nal contract, the plaintiff became bound to pay the money to 
the defendant. ‘This constituted him, and not the bank, the 
legal creditor of the plaintiff. As such he has obtained his 
judgment, which is not extinguished by the death of the 
corporation, and which he has the undoubted power to col- 
lect by legal process. And this brings us to the direct con- 
sideration of the great question in the case, is it against con- 
science in the defendant to collect it? 

In presenting this enquiry we may dismiss from our con- 
sideration the purposes, to which the defendant professes an 
intention to apply the money when collected. It is not to 
be questioned, we think, that on the expiration of the char- 
ter, the debts of every kind due from the bank were extin- 
guished as completely as the debts due ¢o it. ‘The stockhold- 
ers as such were not responsible for those debts, and the ex- 
piration of the charter did not throw upon them any such 
responsibility, There are therefore no outstanding de- 
mands against the late corporation, or those who were stock- 
holders therein, which in Jaw or equity can claim to be sat- 
isfied out of the money which the defendant seeks to collect. 
If he collects it, he cannot be compelled to account therefor 
toany one, and may therefore keep it to his own use. We 
can pay no respect to a pretended trust, the performance or 
non performance of which is dependant upon the will of the 
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supposed trustee. If the defendant can rightfully collect this 
money, it is because he has a right to collect it forhis own” 
benefit. FE 

After much consideration, we are of opinion that he hag” 
not a right to collect it for his own benefit. In the contem-” 
plation of a Court of Equity, the debt of the plaintiff, so 
as itexisted, and whether in the form of a note or judgmen 
was a debt to the Bank. The money was borrowed Y 
the Bank, and the note given in such form as the rules of the 
Bank prescribed, to secure to the Bank repayment of te 
money so borrowed. 'The defendant was bare agent or tras 
tee to collect and recéive the money for the Bank. It never 
was intended by the contracting parties—the debtors on 
one side or the creditor on the other—that he was to 
any benefit from the transaction. It would be, we think, @ 
sacrifice justice to technicalities, substance to form, to 
the defendant as ever having been the creditor of the pl 
tiff. And ifhe was not, it is against conscience that he 
avail himself of the forms of law to compel payment of 
never was, and is not now due to him. 

The rights and duties which spring from the relation 
trustee and cestui que trust are such as ordinarily do not 
fect third persons. Not being charged ’with the obliga : 
protecting those rights or of enforcing those duties, they ae 
not usually responsible for infidelity on the part of the trus- 
tee. But when they deal with a trustee in that capacity, 
may and often do contract obligations with the cestui gut 
trust himself. If, for instance, in this case the defendant 
been removed from his office of cashier, and the plai 
with knowledge of that fact and that the note was retained ia 
Bank, had paid it to the defendant and taken his release, it 
cannot be doubted but that the Bank might in equity have 
compelled the plaintiff to pay the note to them. Yet the 
removal of the defendant from office would not have , 
ed the Jegal title in the debt. Suit upon the note, if it 
not been paid, must still, notwithstanding such removal, have 
been brought in the name of the defendant. But a Court él 
Equity would have made the plaintiff liable to the Batik, 
because, by reason of the discount of the note, the Bank be 
came his creditor—and because the removal would have beet 
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a notification that his creditor willed the payment not to be Jurie 1841 


made into the hands of one, who had been selected as trustee 
because of an office, which he then held, but now no longer 
filled. If, the moment before the Bank charter expired, the 
corporation had released the debt to the plaintiff, this would 
have extinguished it in equity, and the defendant would not 
have been permitted to collect it. That court in these—and 
in all cases where it may be material to ascertain who is the 
creditor—will pronounce according tothe truth of the trans- 
action, disregarding mere forms. The Bank was in truth 
the creditor. The note and the judgment were but securi- 
ties belonging to the Bank and proper to be enforced to com- 
pel payment to the bank of what was due to it. No one 
could rightfully put these securities in use, but by the presu- 
med or expressed direction of the bank. Upon the death of 
the bank without succession or representative, this debt be- 
came by law as completely extinguished, as it could have 
been by a release from the corporation. While there was a 
debt and a creditor, the trustee could not rightfully enforce 
the securities but for the payment of the debt to the credit- 
or, After the extinguishment of the debt he cannot right- 
fally enforce the securities, because there is no debt ‘to be 
paid and no creditor to be satisfied. 

In thecourse of the argument the defendant’s counsel press- 
ed upon us with much earnestness the case of Burges v. 
Wheate, best reported 1 Eden’s Cases 177. The point there 
decided by the Lord Keerer Nortuineron with the concur- 
rence of the Master ofthe Rolls, Sir Tomas Crarx, but 
against the opinion of Lord Mansrieip, was simply that 
the crown, claiming by escheat, had not a right to compel a 
conveyance from a trustee, the trust being determined by the 
death of the cestui que trust without heirs, Assuming that 
decision to ‘be correct, it must be upon the strict and technical 
doctrine, that there cannot be an escheat, while there is a 
tenant to render the feudal services. Upon this it was main- 
ly rested by the Lord Keeper and the Master of the Rolls. 
Another ground was indeed taken that a Court of Equity 
will not grant a subpoena against a feoffee for one who is not 
in privity with the feoffor, and therefore the crown, not claim- 
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Horah. 
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Juae 1841 ing thus in privity, could not have the aid of the court, "This 
Fox Latter ground, however, has been substantially repudiated 
v _ bysubsequent adjudications. In Middleton v. Spicer, 
Horab. the testator had devised chattels real to be sold and given 
proceeds to his executors in trust fora charity, which trust gag 
void because of the statutes of Mortmain, and there ' 
next of kin to be found, Lord Taurgtow made these imp 
ive remarks. “I do not see how this case is distinguisl 
in principle from Burges and Wheate. The devise 
the legal property in the executor. The question 
whether the executor, being appointed only as a trustee,cay” 
take as highly as an occupant at common law. Where the 
is a trustee the general rule of this court is that he can 
no other title. Burges § Wheate was determined 
divided opinions, which continue to be divided, of very 
ed men. The argument of the defect of a tenant seems 
a scanty one. Whether that case is such an one as bi 
speciatim, or affords a general principle, is a nice questia 
On a subsequent day, after having fully advised on the « 
he decided, that the executors being trustees could not by ax 
possibility take a beneficial interest—that being thus exels 
ded from the beneficial interest, and no relations to be fe 
the creditors were as much trustees for the crown, as t 
would have been for any of the next of kin, if these ¢ 
have been discovered. Middleton v. Spicer, 1 Bro. Ch. 
207. The authority of this case was distinctly recognil 
and its principle followed out by Lord Rosstyn in Ba 
v. Russel, 3 Ves. 424, and by the Vice Chancellor, 
Joun Leacu,in Henchman v. The Attorney General, 
Sim. & Stuart 498. (1 Con. En. Chrs. Rep’ts. 559.) T 
decree in this last case was indeed reversed on appeal. { 
3rd Mylne § Keene 485, 10th Eng. Con. Ch. Ca. 261;)t 
the reversal was upon a ground not at all impugning the 
thority of Middleton v. Spicer. ‘There is little doubt, th 
fore, that, at this day in England, Burges & Wheate we | 
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not be followed, except speciatim in a case of proper escl 
and then upon the argument, “scanty” as it is, that upon fee 
dal principles there can be no escheat, except for the defect 
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Com. 423-4. 

Perhaps neither the case of Burges §- Wheate, nor those 
in which the doctrine there asserted was revised, have any 
very close application to the question under consideration. 
fy is not now an enquiry whether the plaintiff can call upon 
the defendant to execute an alleged trust annexed to prop- 
erty in the defendant’s hands. The plaintiff does not seek 
to disturb the defendant in the enjoyment of any possession 
he holds, upon a claim that the plaintiff has succeeded, eith- 
erin the per or the post, either through or after the corpora- 
tion, to the beneficial interest of the origina! cestui que tfust. 
The State alone can set up sucha claim; and if the property 
were in the defendant's hands, we Alo not see why it would 
pot be a valid claim. But the plaintiff asks of the court to 
prevent the defendant from taking away plainwiff’s money to 
which defendant has no right. And he asks this of the court 
as a Court of Equity, because a Court of Law is unable to 
look beyond the judgment and pronounce that the defendant 
isnot a creditor. At law the judgment is absolute and con- 
clusive evidence of title in the defendant, to money withheld 
by the plaintiff. In equity it is but a security for the collec- 
tion of money, which ought not to be enforced, except in the 
futherance of the purpuses for which it isheld. But it seems 
to us that the general principles, emphatically laid down by 
Lord Tuvurtow in the case of Middleton v. Spicer, before 
referred to, have a strong bearing upoo the subject of our en- 
quiry. “Where there isa trustee the general rule of this court 
is, that he can have no other title.” Again, “The executors 
being trustees cannot by any possibility take a beneficial 
interest.” Admit that in the case of an escheat the trustee 
may be permitted to insist, that the extinguishment of the 
trust shall operate for his benefit, the case of an escheat is 
then avowedly an exception frum the general rule, which 
forbids a trustee to claim in contravention of the condition, 
in which he took the legal interest. Is there any sufficient 



















ed for by the defendant in this case? 


reason why another exception shall be made, as is contend-— 
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Jone 1841 It is urged that although the defendant has no equitabl 
Fo title to this money, neither has the plaintiff; and therefore 
ox 

court ought not to interfere but suffer the law to pre 

Horah. Now, without repeating what has been before stated, that 
extinguishment of the creditor’s equitable right annihi 
the equitable debt so that plaintiff no longer owes, and 
fore in equity has a perfect right to this money, it is 
that he does not owe it to thedefendant, to give him an 
against the defendant. The money is yet in the plai 
hands—and he has a right to keep it against all the 
unless it be required from him by one to whom it is due, @ 
in behalf of one to whom it is due. Melior conditio posse 
denlis. * 

It is also insisted that the plaintiff acted agairist consciens 
in resisting the claim, when preferred against him in bel 
the creditor, and delaying the suit until the charter 
and the debt was extinguished. If this be so, it does not 
low that the defendant, by reason of such misconduct, be 
eame entitled to the debt thus wrongfully extingui 
The corporation might, before its charter expired, have a 
signed this debt to the defendant or to any other person, 
thus have kept it in existence against the plaintiff. But 
corporation did not so will. It preferred to die in quiet, 
permit its claims and its injuries to die with it. No onec@ 
now assert the former, or redress the latter. i 
But the resistance made by the plaintiff to the suit at lam 

while prosecuted by the defendant for the bank, may bed® 
serving of consideration in one point of view. The defemi 
ant may have incurred expenses in the prosecution of th 
suit, against which he ought to be indemnified; and whileth 
plaintiff asks equity he should be compelled to render it. We 
have doubted, therefore, whether the injunction ought noti 
be dissolved, so far as respects the collection of the costed 
the suit at law. No suggestion, however, of that kind wa 
made upon the argument, and it seems to us that the que 
tion of these expenses is not now properly before us. 
answer does not set up this equity; nor even aver 
the defendant has paid, of his own moneys, or made hi 
personally liable to pay these costs; and it may be that they 
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have been paid by the bank. As the cause must be remand- June 1841 
ed, he will have an opportunity, in such mode as he may be-~—— 
advised, of bringing this equity, if it exist, to the notice of 
the court below, where, no doubt, it will receive due atten- 
It is the opinion of this court that there is error in the in- 
terlocutory decree appealed from, and that upon the defen- 
dant’s answer the injunction theretofore granted ought not 
to have been dissolved. 
This opinion will be certified to the court below, and the 
detendant must pay the costs of the appeal. 


Per Curiam, Ordered accordingly. 


HARMAN HOWLETT’S HEIRS es. JOHN THOMP- 
SON’S Ex’r & al. 


In ascertaining whether a deed given by A. to B. for a tract of land was 
intended to be a full and aBsolute conveyance of all A.’s interest, or 
only as a security for money advaneed by B. to-A., a great dispro- 
portion between the value of the land, and the sum paid for it, is. strong 
evidence that the deed was given as a security merely. : 

When a party seeks to exempt himself from an equitable lien on and 
which he has purchased, on the ground that he was a purchaser with- 
out notice, he must shew that he not oxly received a deed for the land, 
but that he also paid the purchase money, before he had notice of the 
lien or trust. . 
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This was a suit transmitted from the Court of Equity of 
Guilford County, at Fall Term, 1840, to the Supreme Court, 
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June 1841 by consent of parties. The pleadings and proofs in ithe 
cause are fully set forth in the opinion delivered in 
Court. 


Howlett 


Mendenhall for the plaintiff. 
J. T. Morehead for the defendant. 


Gaston, J. The’bill in this‘ case was filed, returnal 
March Term, 1829, of Guilford Court of Equity, by B 
Howlett, against John Thompson, Pleasant Bevil and. 
Johnston, but at the appearance term the name of 
Johnston as a defendant was permitted to be stricken « 

All the original parties have died pending the suit, an 

vived, it is a suit between the heirs of Howlett, plaintiffs, 

the executor of Thompson and the heirs of Bevil, defendant 
The bill charges in substance, that James Johnston, asthe 
agent of the executors of Col. Robert Lindsay, had, inthe 
month of November, 1818, with the view merely of secuzi 
the payment of certain judgments of the said exec 
against Harman Howlett, amounting with principal, i 

and costs to the sum of one hundred and one dollar, bid 

that price, at execution sale, a tract of land of the said E 
lett, containing two hundred acres, and of far greater | 
under an engagement to permit the said Howlett to re 

the said land by refunding the purchase money and in 

that in the month of December, 1818, or of January, 18) 
Johnston called on Howlett to refund the money, and 

the latter, to enable him to comply with this demand, 
induced to enter inte a.contract with the defendant, Thomp 
son, according to which the latter lent him the sum of-one 
hundred dollars at an annual interest of twelve dollars anda 
half, with a stipulation that Thompson would receive pay- 
ment of the interest in labor, and that, to secure the repay- 
ment of the sum lent with the interest above, said Thomp 
son shonld get an assignment of Johnston’s purchase ober 
title in the land ; that this contract was communicated 
Johnston by both the parties and carried into execution— 
the one hundred dollars were advanced by Thompson upaa 
the agreed terms, and Johnston relinquished to Thompsm 
his interest in the land under the purchase at execution sale, 
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upon an express understanding that Thompson should hold Jane 1841 
the title in the land, which land was then fully worth $500, 7, 
as asecurityfor the repayment with 12i per cent. intereston = y 
the money lent. The bill charges, that forsome time How- Thomp- 
Jett paid the interest so stipulated, but Thompson, neverthe- “"" 
less, having procured the legal title to the land, brought an 
action of ejectment against him, and, having obtained a judg- 

anent in saidaction, came with the sheriff, armed with a writ 

of possession, to turn him out of doors, at a time when his 

wife was confined to her bed; and then and there, under the 

said writ and by threats of turning the said. Howlett out of 
doors, extorted from him a bond or note for the sum of fifteen 
dollars, as rent for said land for a year, which bond the bill 
alleges that Howlett has paid. The bill further charges 

that Thompson seemed for a time satisfied in having thus 
extorted from Howlett this acknowledgment of tenancy, and 

' demanded no further rent nor received any further interest; 

but recently sold and conveyed the said land to the defendant 
Pleasant Bevil, who it is charged had full notice of all the 
‘matters in the bill, and they, the said Thompson and Bevil, 

have instituted an action of ejectment against Howlett to dis- 
possess him and obtained judgment therein, at the February 
Term, 1829, of Guilford County Court. It sets forth that he 

is ready and willing to pay whatever is justly due from him of 
principal and interest upon the money jent; and prays that 
execution on the judgment in ejectment may be enjoined, 

that an account may be taken of what is justly due upon the 

said joan, and that on payment thereof he may be permitted 

to redeem, and for general relief. The answer of the defen- 
dant Thompson states, that, having understood that James 
Johnston, who had purchased the land of Howlett at execu- 

tion sale, was willing to part with the same to.any person, who 
would advance the arrount bid for it, he made application to 
Johnston and thereupon entered into a contract with him, 
whereby he agreed to pay to said Johnston the sum afore- 
said, and Johnston agreed to convey tohim the land, and 

that this contract was fully carried into execution. ‘The 
answer denies that he made any contract whatever with How- 

lett for advancing the money at 124 per cent. interest, and 
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| June 1841 holding the land as a security, or that he purchased the land 
“Howler: &t the instance or for the benefit of Howlett, but avers th 

v he purchased absolutely for himself. The answer den 
Thomp-- that Howlett has paid Thompson 12} per cent. interest ¢ 


Howlett 


any thing by way of interest on the money, falsely charged 
in the bill.to have been advanced; admits that Howlett b has 
occasionally worked for him, but says that he also furni 
Howlett with many articles at different times, and bel; | 
that upon this running account there isa balance of $204 
$30 due Thompson. The answer admits that, at Ne 

ber Term, 1821, he instituted an action ot ejectment again § 
Howlett and at November Term, 1822, obtained judgmen j 
and says that he did not sue out the writ of execution uni \ 
the 28th of January, 1823; that he then went with the deme 
ty sheriff to have the same executed, when Howlett propose 
torent theland for a year, and, this proposition being accept 
he gave Thompson his note under seal for the sum of fifte 
dollars, payable on the 28th of December then next ens 
for the rent of the land the said Howlett then lived on; 
the answer denies that the said note was paid or that Thom 
son ever obtained*any subsequent rent for the land, and sag 
that, although he considers Howlett as having continued 
tenant at the same annual rent and justly owing the sam 
he has forborne to press him therefor, because of his in 

ty to pay it. The answer says, that Thompson at last # 
the land to Bevil, at $400, and gave Howlett notice to Q 
and deliver up possession to Bevil; that this was not ¢ 
and Bevil there upon instituted an action to gain the posse 
"The answer of Bevil sets forth that on the 14th of Octobe 
1826, while Howlett was in possession of the land, as Wi 
believed by Bevil, as the tenant of Thompson, the said Be 
il bought the land of Thompson at the price of $400, h 
which he paid a short time thereafter, and the other 
which was payable at 12 months, remains yet unpaid. Thi 
defendant denies that, at the time of his purchase, he hat 
any knowledge of Howlett’s pretended equity or claim in@ 
to the land, declares that at the time of the purchase ‘The 
son assured him that Howlett would give up the possessit 
at new years day, and that the title was good, and says, 
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afterwards (but does not state whether before or after payment June 1841 

ofhalf the purchase money) Howlett laid claim to theland Oia, 

and wrote many letters to him concerning the same, which y 

he refused to receive, believing Howlett’s object was to take “a 

some advantage of him. This defendant admits that he 

brought the action of ejectment on the separate demises of 

Thompson and himself, and insists that there is no injustice 

in availing himself of the judgment therein rendered to  ob- 

tain the possesion of his land. 
Upon the coming in of these answers, the injunction to re- 

strain the isssuing of the habere facias possessionem, which 

had been granted on the filing of the bill, was dissolved 

with costs. To the answers of these defendants there is a 

general replication. , 
Notwithstanding the explicit denial by Thompson of the 

agreement alleged in the bill, we feel ourselves bound, by the 

proofs, to declare that agreement established. The testimo- 

ny of James Johnston to that point is very distinct and posi- 

tive. He declares that after he had purchased Howlett’s land 

atexecution sale in November, 1818, he agreed with How- 

lett to give up the land, if the latter would pay thé money 

bid therefor before Johnston was called on for it by the’she- 

riff; that this was not done; and, about the Christmas follow- 

ing, he went in company with a surveyor to survey the land, 

when Howlett supplicated for further indulgence, and repre- 

sented that Thompson was about to Jend him the money to 

pay for the land; that witness told Howlett, if Thompson 

would agree to let him have the land upon easy terms, the 

witness would, notwithstanding some trouble and expense 

already incurred, let Thompson have it for $110; that a day 

was appointed for the three to meet, and they accordingly 

did meet on the 7th of January, 1819, when the following 

arrangement was made: The witness was to receive $110, 

of which $100 was paid down by Thompson, $5 by How- 

lett, and the remaining five promised to be paid by Howlett 

ina few days, the witness to transfer the title to Thompson, 

and Howlett to repay the $100 so advanced by Thompson in 

cash, with interest thereon, at the rate of 12} per cent. per 

annum, the interest payable ‘n labor, on the first day of A- 
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Jane 1841 pril next, and receive a conveyance of his land. U 


Howlot 


Thomp- 
son. 


. distinetly understood agreement the withess shortly 
ter made the conveyance to Thompson, and declares 
never would have permitted Thompson or any 
to have the land at that price, but for the purpose of 
ing Howlett. This testimony is confirmed by that of 
witnesses, and by the circumstances of the case. 
William Hatchinson deposes, that about a week 
April term of Guilford County Court succeeding 
action, he heard Thompson say, either “that he had 


Jett have a hundred dollars 10 redeem his land from Sey 


ston,””or “ that he had paid one hundred dollars to 
for Howlett’s land;” that Howlett was to repay the 
the court, but he expected it would not be done; but 
would answer if repaid by the next succeeding ¢ 
that, at the same time, he stated, either that he had 


or was to have a deed. for the land, to hold until theam 


should be repaid him. 

Mary Bevil deposes that she has often heard 
say that he had lent Howlett $100 to redeem his } 
that she has heard him tell Howlett, if he would 


dollars, he (‘Thompson) would wait for the sesitenalll 


Howlett could make it. 

In addition to this testimony, the vast disproporti 
tween the value of the land and the price alleged tu 
been paid for it by Thompson, isa very important c 


ation. There is, indeed, no precise testimony as! 


value, bat we must take it to have been worth at 
sum for which it wassold to Bevil. Now, indeper 
Johnston’s express declaration on oath, it cannot for a 
ment be supposed that he would have conveyed the 
Thompson at one-fourth of its value, had he not r 
Thompson as taking the title but as a security fort 
advanced for Howlett. Towards the latter he felt t 


under the obligations of humanity and honorto show 3 


genee, but Thompson had no claims on him for a 
of interest. It appears also, from an exhibit, filed by 
fendant, that after making the pretended absolute 
on the 7th of January, 1819, ‘Thompson took no step 
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‘gver to assert a title to the land, until more than two years June 1841 


thereafter, duringall which time Howlett continued to oceu- 
pyand enjoy it. On the 17th of October, 1821, he sued out 
adeclaration in ejectment on the several demises of Johnston 
gna hiimself, which demises are iaid as of the 12th ot De- 
ember, 1820, and, having obtained a judgmer: at Novem- 
ber term, 1822, sued out a writ of possession. _ Armfield, the 
deputy sheriff, whom he accompanied, when going to exe- 
cute this writ, has been examined for the defendants, and 
proves that, at the time the note for the year’s rent was giv- 
en, Howlett’s wife was lying sick, and Howlett was apprised 
before the note was given, that they had come to put him out 
of doors. And from that day, Howlett was permitted to en- 
joy the land, without paying any rent or securing the pay- 
ment of any rent, notwithstanding the belief of Thompson 
thathe was unable to pay, until after the land was sold to 
Bevil. 

It is exceedingly difficult to reconcile this conduct with 
that of the undisputed legal and equitable proprietor of the 
land; but it is reconcilable with that of one, who, while he be- 
lieved he had contrived to secure the title to himself, was con- 
scious that this had been done at the expense of fair claims 
on the part of the occupant. 

One deposition has been taken far the purpose-of proving 
notice in Bevil, previous to his purchase. But we deem it 
unnecessary to examine into the effect of this testimony or 
into the credit of the witness. ‘There is no proof whatever 
of the payment of the purchase money, or of any part of it, 
by Bevil; and even of that part, which alone his answer al- 
leges to have been paid, the answer does not aver the pay- 
ment to have been made before the notice, which he admits 
that he obtained of Howlett’s claim shortly after the purchase. 

The plaintiffs are entitled to have an account taken of the 
amount of money which may be due to the executor of 
Thompson for the principal and lawful interest of the $100 
advanced ‘for their ancestor on the 7th of January, 1819, de- 
ducting the payments made thereon, if any, whether as pay- 
ments of interestor principal; and to be let in to redeem the 
land as having been in effect mortgaged for the repayment 


Rowlett 


v 
Thomp- 
son. 








June 1841 thereof. There should also be an account of the costs 
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~curred in the two suits at law by the parties respectiy 
showing by whom the same have been paid, or who rem 
liable for the payment thereof; and there must also be an 
count of the rents and profits received by any of the 
defendants, since the dissolution of the injunction. 





Per Curiam, Ordered accordingly, 


J 


ANDERSON HERRON es. GEORGE CUNNINGHAM. — 


The plaintiff alleges in his bill a contract which he cannot prove; butthe 
defendant in his answer sets forth a contract in relation to the same 
transaction, upon which the plaintiff might have had relief, if he bad 
alleged it in his bill. Held, that the plaintiff cannot recover uponthee 

, admissions of the defendant, as they show a contract different from 
that, for which he sought the aid of the Court of Equity; especially 
where the defendant does not submit to any decree. 


This was an appeal from a decree of his Honor Jndge 
Batt e, pronounced on the hearing of this cause before him 
at Spring Term; 1841, of Haywood Court of Equity. The 
pleadings and proots are stated in the opinion of the court 


No counsel appeared for either party in this court. 


Rurrin, C.J. Jn, 1836 the Legislature granted certain 
lands, situate in the County of Haywood, to the Justices ofthe 
County Court, in trust for the county and to be sold for the 
benefit of the County, upon terms to be determined by the 
County Court. - In 1836, the lands were offered for sale; and, 
among the terms established by the court, a right of pre-emp- 
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upon what particular conditions is not stated in the pleadings = 


orproofs. At thesale the defendant, Cunningham, became 


the purchaser of 115 acres of land (of which Robert Herron 
was an occupant) at the price of thirty-seven and an half 
cents per acre, of which he paid one fourth down, and gave 
his three bonds for the other three fourths, payable in ore, 
two and three years; and Robert Herron also executed those 
bonds, as the surety of Cunningham. 

The bill states, that tLe plaintiff is the son of Robert Herron, 
and that the latter was entitled to the pre-emption of the said 
land, and before thesale transferred it to or waived it in favour 
ofthe plaintiff. But that the plaintiff was an infant at the 
time, and the commissioners refused to receive his bid; and 
that thereupon he applied to Cunningham to purchase the 
land for him, the plaintiff; and that Cunningham, with the 
consent of the plaiutiff’s father, agreed to do so; and to allow 
the plaintiff to make the payments, and, when they should 
have been made, to convey the land to the plaintiff. The 
bill further states, that Cunningham accordingly bid off the 
land, as the agent of the plaintiff and for his benefit; and 
that immediately afterwards the plaintiff put into Cunning- 
ham’s hands the money to make the payment required down , 
and, subsequently, and before the second instalment of $10 
78}, fell due, he also put into his hands money to pay that. 
The bill then charges, that Cunningham denied having 
made a contract with the plaintiff, or that it was obligatory 
on him by reason of the plaintiffs infancy, and had subse- 
quently agreed with the plaintiff’s father, Robert Herron, for 
the purchase of the equitable title from him; and hath, since, 
obtained a deed from the county, and refuses to convey to the 
plaintiff, although the latter had offered to pay the residue 
ofthe purchase money. The prayer is, that the defendant, 
Cunningham, may be declared a trustee for the plaintiff; and 
that an account may be taken of the sum due for principal 
and interest of the purchase money, and also of the rents and 
profits received by Cunningham, and that, upon payment of 
the balance, if any, by the plaintiff, the defendant may be de- 
creed to convey to him. 

7 


tion was allowed to persons then living on the tracts—but June 1841 
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Jone 1841 The answer states that Robert Herron, who was entitled 
Herron °° the pre-emption, was considerably indebted and insolvent; 
vy __ and, in consequence thereof, he stated to the defendant on the 
are day of sale, that, although he wanted the land, he could not_ 
bid it off, because his creditors would immediately seize it; 
and, therefore, he requested the defendant to purchase it for. 
him. This the defendant admits he agreed to do, and to 
convey the land to Robert Herron upon his paying the pur. 
chase money; and he states, that thereupon the said Robert 
drew from his pocket one fourth of the purchase money, and 
delivered it to the defendant; and the defendant made the; 
purchase, and paid the first instalment on that day, and gave: 
bonds for the others as, already stated. ‘The answer denies 

that the detendant made any contract with the plaintiff to 
purchase for him, or that any thing whatever passed between 
them, before or at the sale, on the subject. But it states, that, 
after the sale was completed, and Robert Herron and the dey 
fendant were returning home together, the former asked thé 
latter whether he would not be willing to make the title to 

his son Anderson, the present plaintiff, provided he paid the. 
purchase money; and the defendant replied, that he would) 
The answer then admits, that, before the first note fell dug 
the defendant received from the plaintiff ten dollars to be paid. 

on that note, but states, that before the time of payment an 
rived, Robert, the father, after having often done so before, 
proposed to sell the land to the defendant, and that they fix 
nally agreed upon the following terms: That the defendant 
should pay the three notes to the county, should return to 
the plaintiff the sum of ten dollars received from him, and 
should pay to Robert, the father, fifty dollars for the equita 

ble right; and that he accordingly made the payments to the 
county and to the father, and offered it also to the plaintiff, 
who refused to receive it. ‘The answer insists that thebene 
ficial interest in the premises was in the said Robert Herm 

and never belonged to the plaintiff. 

Replication was taken to the answer, and the parties pro 
ceeded to take their proofs, and on the hearing in the Court, 
of Equity for Haywood, it was declared that the defendant, 
purchased the premises, at the sale made by the commission, 
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ers, for the plaintiff, and was a trustee for him; and there was June 1841 
a decree that the defendant should convey to the plaintiff, Herron 
upon the payment of the balance of the purchase money and v 
interest. And the defendant appealed. ar. 
Very voluminous depositions have been taken and sent ° 
upin the record; but it is not deemed necessary to advert to 
them particularly, as but a small portion of them is material 
to the point on which the cause turns, as it strikes us. 
_ The plaintiff has taken the, deposition of his father; and it 
the court were at liberty to yield full faith to it, we should 
consider the statementsof the bill established. The witness de- 
nies that he was in debt or afraid from any such cause to pur- 
chase in hisown name; and hesays, that, before the sale, he relin- 
quished to his son the pre-emption of the land for the purpose 
-ofadvancing his son, and that the only reason why the son 
did not purchase was because he was an infant and could not 
give bond: that, such being the case, they, the farther and son, 
together, applied to the defendant to become thejpurchaser in 
his name, but for the benefit of the son; and that the defend- 
ant agreed to do soand did so, and agreed to convey to the 
son upon the purchase money being paid. The witness al- 
so states that, to enable the defendant to make the purchase, 
he, the witness, advanced to him the first instalment, which 
he gave to his son, because he had worked tor money to pay 
the father’s debts. ‘The witness further states, that this con- 
tract was made in the presence of no person, but himself. 
And he admits that, during the next year, he sold the land to 
Cunningham and received $50 for his right; but he says, he 
had no right, and did not claim any in the land, and that Cun- 
ningham bought at his own risk. 
The material difference between the contract stated in the 
bill and by this witness, and that stated in the answer is, that 
the former is an original, distinct, and complete agreement 
between the plaintiff personally and the defendant, that the 
latter should purchase for the former and with money advan. 
ced by the plaintiff; and on a declaration of the truth of that 
allegation, the decree is founded; whereas the statement of 
the answer is, that the money advanced tothe defendant at the 
purchase was the money of the father, was advanced by the 
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June 1841 father, and the contract of the defendant was altogether with 


Herron 
v 
Cunning- 
ham, 


the father and for his benefit; and therefore, that if the plain« 
tiff have any right, he must have derived it under the father — 
subsequent to the sale. It is obvious, that those com. 
tracts are different, being made with different persons. 
Now, Robert Herron is the only witness who speaks 
of such a contract between the defendant and the plain. 
tiff; and even he admits, that the son did not pay the 
money, butthathe paid it. This single witness could 
not over-rule the positive denial of the answer on this point, 
were there nothing particular against the witness. But, be 
sides the shock given to his credit by his admitted sale of 
the very land in dispute to the defendant, his character is stated 
by many witnesses to be such, as pottoentitle him to beliefon 
hisoath. And above all, another witness, who is unimpeach- 
ed, states, in conformity with the answer, that, on the even. 
ing of the day of sale, as the parties were returning home 
from the sale, Robert Herron applied to the defendant to 
know, if he would not as willingly convey to the son as to the 
father. We are obliged, therefore, to reverse the declaration, 
that the defendant purchased for the plaintiff, and to declare 
that he purchased for the plaintiff’s father; and, consequently, 
the plaintiff cannot have a detree, because there is nothing” 
in his bill to shew how the title, thus placed in the father 
was derived hy him. The defendant admits a case in the 
answer, on which, perhaps, if stated in the bill and admitted 
or proved, the plaintiff might have had relief, but we cannot 
anticipate what defences the answer might have set up to such 
a case, if made in the bill; and the answer does not submit ® 
any decree in favour of the plaintiff upon the transaction, @ 
stated by the defendant, The allegations and proofs of the 
plaintiff do not, therefore, correspond, as they ought te do, @ 
enable us to relieve him, without danger of surprise of 
the other party. A bill cannot be founded on a contrat 
made with the plaintiff, and the decree founded on a com 
tract made with another person and coming to the plaintiff 
by assignment. + 
The decree must, therefore, be reversed, and the bill” 
s 
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dismissed with costs in this court; but, for greater caution, June 1841 
without pejudice to any bill to be brought by the plaintiff~_~ 
hereafter. 


Per Curiam, Bill dismissed, without prejudice. 


JAMES PARKER vs. RICHARD HINSON. 


Where the allegation of the plaintiff is, that his father gave to him, while 
he was yet a tender infant, by deed, by way of advancement, nearly al] 
his property real and personal, leaving scarcely any thing for his own 
support or thet of his wife or of the children he might thereafter have, 
the proofs to support such an allegation, before it will receive the 


countenance of the court, must be stringent and entitled to ful] confi- 
dence, 


This was a suit in Equity, which, heing set for hearing at 
Spring Term, 1841, of Wayne Court of Equity, was trans- 
mitted by consent of parties to the Supreme Court. The 
pleadings and proofs are stated in the opinion of this court. 


John H. Bryan for the plaintiff. 
W. H. Haywood Jr. for the defendant. 


Gastron, J. The plaintiff in his bill, which was filed on 
the 2d of March, 1839, charges that the late James Parker, 
of Wayne county, died on the 16th of March, 1818, leaving 
the plaintiff, his only child, and a widow, Tabitha Parker, the 


; 
q 
1 
, 
. 
f 
d 
i 
¥ 
- 
e 
0 y 
e 
a 
e 
i 
J 
7 
€ 
d 
t 
h 
a 
s ‘ 
: 
0 
n 
4 
- 
f 
. 
1 


$ 





382 EQUITY CASES IN THE 


June 1841 mother of. the plaintiff; that some three or four years 
Park er the death of the said James, being perfectly solvent 
sirous to secure to the plaintiff, by way of advancer 
Hinson. portion of his property, he executed unto the plaintiff, thy 
an infant of tender years, a deed of gift for several neq 
slaves, named Annaky, Hannah, Mima and George; 
said deed was attested by two witnesses, Henry Hobson 
Richard Grant, and was delivered to the said Hobson f 
use of the plaintiff; that one of these witnesses, Hobson, dia 
in the life-time of the plaintiff’s father; that the said dew 
was never registered, but has been fraudulently supp 
destroyed; that, thirteen or fourteen years after the deathal 
the plaintiff’s father, the plaintiff ’s mother intermarried 
the defendant, and that in the month of December, 18374 
died; and that, since her death, the plaintiff for the first 
heard of the deed of gift aforesaid, Grant, the surviving® 
ness thereto, having, at the earnest request of his said 
er, concealed from him the knowledge thereof so long asa 
lived. The plaintiff charges that, upon the marriage of i 
mother with the defendant, the said negroes or some of then 
and the issue thereof came into the defendant’s pos 
who had personal knowledge, or the means of personal 
ledge, of the existence and suppression of said deed, @ 
prays that the defendant may answer all the matters ch 
in the bill, and that the plaintiff may have such relief 
nature of his case requires. ; 
The defendant states, in his answer, that he intermartil 
with the mother of the plaintiff on the 20th of 
1831; that she was then possessed of three negroes, viz. A 
naky and Mima, named in the bill, and Handy, a 
Mima, holding and claiming the same as her absolute 
perty; that Mima has since had several children, the nam 
and ages of which he sets forth; and that the defendant ie 
continually held the said Annaky, Mima and Handy, fm 
the time of his said intermarriage, and the children of , 
said Mima, from the time they were born, as his absolutepa® 
perty; and that, until the month of December, 1838, b 
defendant, never heard of any deed of gift having been 
cuted, or having been alleged to be executed by the 
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James Parker to the plaintiff. The defendant denies that June 1841 
such a deed ever was executed, and declares that the plain- Parker 
tif, shortly after the death of the plaintiff’s mother, claimed = 
the negroes in question, as having been bequeathed to him by Hinson. 
his father’s will, and afterwards, on finding that this clainy 
could not be enforced, set up the unfounded claim brought 
forward in his bill. The defendant further alleges that the 
plaintiff ’s father, by his last will and testament, bequeathed 
thenegroes Annaky and Mima to the plaintiff; that the said 
will, after the death of the testator, was duly proved, and the 
widow dissented therefrom; that she afterwards filed her pe- 
tition against the administrator with the will annexed, in or- 
der to obtain so muchiof the testator’s estate as would make 
thé provision for her, in the will, equal to the slaves to which 
she would have been entitled of said estate, in case her hus- 
band had died intestate; that upon said petition she obtained 
ajudgment for the sum of six hundred dollars, or therea- 
bouts; that execution issued upon said judgment, which was 
levied upon the slaves Annaky and Mima; and that, ata sale 
made by the sheriff in pursuance of the said execution, she 
purchased Annaky and Mima; and that, after said sale, Han- 
dy, the child of Mima, was born. The defendant also avers 
that the plaintiff, at the time of filing his bill, was upwards 
of thirty years of age, and insists that the defendant has ti- 
tle to the said Annaky, Mima, Handy and the issue born 
since of the said Mima, not only by virtue of the purchase 
aforesaid by the said widow and his subsequent intermarri- 
age with her, but because of her and his long continued ad- 
verse possession thereof; and prays to have the benefit of the 
actof Assembly made to quiet title to slaves in those who 
have been in possession for three years or more, and also the 
benefit of the act limiting the time of bringing personal ac- 
tions. 

To this answer there is a general replication. The first 
question presented upon these pleadings is, whether there 
was in fact such a deed of gift executed to the plaintiff by 
his father, as is charged in the bill. In support of this 
allegation, the plaintiff mainly relies on the testimony of 
Richard Grant. The substance of bis testimony is, that he 
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Jane 1841 and Henry Hobson were witnesses to a deed of gift from the 
Parker ate James Parker to the plaintiff, his child and only ¢ 





v 


Hinson. 


fora tract of land bought from Wi'liam Grant called the 
Walnut Hill plantation, a negro woman named Annaky,.a 
negro child Hannah, another named George, and another 
named Mima, and a horse and saddle, so far as he recollects; 
that this deed was delivered to Hobson for safe keeping for 
the benefit of the plaintiff; that, about two years after the 
death of James Parker, his widow, who was the half sister 


of the witness, shewed the deed to a lawyer, who died before 
the institution of this suit, and was told by him that if the 


deed came to light she could not keep the negroes another 
day; that she, on the same day, consulted with the witness 


what she should do with the deed, and he told her thatit 
was “ best perhaps not to destroy said deed;” that she observ. 


ed to the witness that she had his child to raise, and thatit 
was as much for his interest as hers to destroy it; thatin 


his presence, accordingly, she burned the deed, and requested ” 


him to say nothing about the deed, and that he never did 
until after her death. He adds that, on one occasion after 
her marriage, she wanted him to state the case to a lawyer, 
in order to learn whether the deed of gift would hold the 
negroes, or whether they would belong to her husband; but 
does not say whether he complied with this wish. The 
plaintiff also relies on the testimony of Sally Barn and Jes- 
se Anderson. The former states that she had repeatedly, in 
James Parker’s life time, heard him say that he had given to 
his son adeed of gift for Annaky and her children; that she 
had heard Henry Hobson say he had written the deed; that 


she had heard Mrs. Parker say, after her first husband’s death, 


there was such a deed; that Parker told her the cause of his 
giving the deed “ was to quiet the fears of his wife, lesthe 


should give the negro Chaney to his illegitimate child, 


Smithy Grant”; and thet she has heard the plaintiff speak a- 
bout this deed while his mother was alive, and that the ne 
groes were always called his. Jesse Anderson deposes that 
he has heard the plaintiff’s mother speak of the little negroes 
she had, as being raised by her for the benefit of her son; that 
on one occasion, when a negro child was born, she told him 
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to go and look at his little negro; that on one occasion, after June 1841 


she was married to the defendant, the plaintiff whipped 
some of them, and she said she had a good mind to send 
them home to him, as she was unfit to raise them; and that 
he has repeatediy heard the plaintiff claim the negroes as be- 
ing his at his mother’s death. 

On the part of the defendant, a number of witnesses testi. 


fy that the general character of the witness Grant as to ve- 


racity is so bad that he is undeserving of credit upon oath. 
The plaintiff has attempted to meet this testimony by that of 
others, who declire that for ought that they know, they 
would believe him, but who at the same time admit that his 
general character is such as is represented by the discrediting 
witnesses. 

It appears from an exhibit introduced by the defendant, that 
the will of James Parker anda codicil thereunto annexed 
were proved at the August Term, 1819, of Wayne County 
Court, and administration with the will annexed granted to 
Henry Roberts, and that the dissent of the testator’s widow 
from the said will was entered of record. By the said will 
which was witnessed by Henry Hobson, who appears to 
have been dead at the time of the probate, the testator gives 
allhis lands to his son, bequeathsto him four negroes, An- 
naky, Hannah, Mima and George, with an exception, that his 
wife shall have the use thereof until his said son shall ar- 
rive at twenty one years of age or marries; bequeaths to 
her one horse, a riding chair, and harness, leaves to her for 
life only a still and a beaufet and during her widowhood a 
mahogany table and desk—and he bequeaths to Smithy 
Grant five dollars. The will bears date the 22nd December, 
1809. By the codicil, which is dated on the 7th of January, 
1815, to which Hobson is not a witness, the testator further 
bequeaths to his said son one negro girl named Chaney and 
her increase. It also appears from the same exhibit that the 
widow did file a petition and’ obtained a judgment, as set 
forth in the answer, and it,is testified by James Roberts, the 
administrator with the will annexed, that she purchased An- 
naka and Mima at the sheriff’s sale under the execution, 


which issued to enforce the collection of that judgment. Ac- 
8 


Parker. 


Vv 
Hinson. 
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June 1841 cording to the testimony of ald the witnesses, the plaintiff ar 


"Parker 
v 
Hinson. 
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rived at full age about the year 1828, and he has always liv. Y 
ed in the immediate neighborhood of his mother. It is prov. 4 
ed by Lot Hays, John Roberts, John B. Crawford, Major Uz. ~ 
zell, Bright Best and Henry Sasser, that the plaintiff’s moth 
er, since her purchase of Annaky and Mima, and the de 
fendant Hinson, since his intermarriage with her, held un. 
disputed, open and notorious possession of the said Annaky 
and Mima, and of the issue of Mima from their birth, claim. 
ing the same as their property; and that, until after the d 

of Mrs. Hinson, neither they nor any of them ever heard 


the alleged deed of Gift, or of any claim or pretence of claim } 


of the plaintiff to any of these negroes. Crawford 
that in 1828 or 1829, the plaintiff’s mother being then a 


widow, made a will, disposing of the said negroes, and that 


the plaintiff complained of that disposition i in regard to Mi 
ma, and thought it hard she was not given to him, as 
had been by his father’s will. It is also proved that the plain 
tiff’s mother had negroes George and Hannah in her possatss 
sion, but that she held these avowedly as the plaintiff’s ne 
groes, and that they have been delivered up to the plaintiff’ 
And John Everett and Bright Best testify, that when ta 
plaintiff, after his mother’s death, first set up a title to il 
groes in dispute, he claimed them under his father’s will. 
Upon this view of all the material proofs in the cause, 3 
feel ourselves bound to hold, that the plaintiff has not 
lished his allegation, that a deed of gift for Annaky, Mi 
Hannah and George was executed to him by his 
That allegation is intended to be understood, and by us 
be understood, as of a deed operating directly to transfer the 
property from the donor to the donee, unconditionally 
absolutely. The fact charged is one extremely improbable, 
that a man having one infant child, witha view simply i 
advancenient in life, should strip himself almost to destitw 
tion, retaining scarcely any property whatever either for 
own support or for that of his wife, or of the children h 
might thereafter have. Before such a fact can be & 
lieved, the proofs must be stringent and entitled @ 
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to fall confidence. On Richard Grant’s testimony we can June 1841 
place no reliance. His own tale stamps him with foul dis-Oaiker 
grace, in combining wtth a mother, by destruction of the ti- 
tle deed of her son and his nephew, to rob him of his undoubt- .Hinson. 
ed property. But if it were not of this description, we can- 

not trust in him, whose character is shewn by his neighbors 

una voce to be that of a man regardless of all moral obligation, 
Throwing this testimony aside, there scarcely remains for the 
plaintiff any deserving of serious consideration. Mrs. Bunn 
proves entirely too much. She has not only repeatedly heard . 

the late James Parker speak of his having made a deed of 

gift for the negroes Annaky, Mima, Hannah and George to 

the plaintiff—but has heard the plaintiff’s mother admit it— 

has heard Hobson say he wrote the deed—and undertakes 

to give us the reason why Parker said he made the deed. It 

was to quiet his wife’s apprehensions lest he should give ne- 

gro girl “Chaney to his illegitimate daughter Smithy Grant;” 

and yet, most strange! the great pnrpose contemplated by the 

deed is wholly unattended to, for according to the Plaintiff's 

bill and the testimony of his main witness, the deed includes 
Annaky, Mima, Hannah and George, but does nut include Cha- 

ney. But this is not all—this witness also declares that the 
negroes at Mrs. Parker’s and at Hinson’s were always called 

the plaintiff’s, and that she has heard the plaintiff himself, in 

his mother’s lifetime, claim them under the deed. It is char- 
itable to presume that Mrs. Bunn speaks of the negroes or 

their children, which were at Mrs. Parker’s, other than An- 
naky, Mima, or the issue of Mima, and which were unques- 
tionably called the plaintiff’s negroes, and perhaps charity 

calls upon us also to doubt whether this good lady’s memory 

has not been so confusedby the multitude of communications, 

that have been poured into her ears by theplaintiff’s father, the 
plaintiff's mother, Daniel Hobson and the plaintiff himself, that 

at length she has fancied that the gift which in truth was made 

was a gift by deed, and not a gift by will. Upon examining 

the will, we shall see that it does give to the plaintiff the 

four negroes Annaky, Mima, Hannah and George, which, as 

far as we can learn, were all that the testator then owned; 

that to quiet his wife’s apprehensions he cuts off Smithy 
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June 1841 Grant with a legacy of five dollars, and that afterwards when © | 


Sabe 
v 
Hinson. 


Chaney is born, he gives her also to the plaintiff by the codj- 
cil. It is not necessary to comment upon that part of the 
witnesses testimony, which declares that the plaintiff, in his 
mother’s lifetime, talked about and claimed under this deed, 
This representation is repudiated by the whole frame of the 
plaintiff’s bill, is contradicted by a number of witnesses, and 
tends further to shew that she had mistaken the will for a 
deed. As tothe deposition of Jesse Anderson, before we al. 
low to it any force, it becomes indispensable to ascertain 
whether the little negroes spoken of in it were Mima’s chi 
dren—or the children of a mother indisputably belonging to 
the plaintiff. There is nothing in the deposition or in * 
other proofs of the cause to enable us to solve this doubt. 
Without examining the grounds of defence, specially taken 
by the defendant, we must dismiss the bill, because of a fail 
ure to prove the case therein made. And as the claim of the 
plaintiff is founded upon an unsupported charge of fraud, we 
hold ourselves bound to dismiss the bill with costs. 


2 


Per Curiam, Bill dismissed with costs, i 
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WILLIAM WATSON AND WIFE vs, JOSIAH B. COX & al. 


June 1841 


A woman, previous to her first marriage, had settled toher sole and sep- 
arate use certain negro slaves; her first husband died; the widow mar- 
ried a second time, and her second husband, having had possession of 
the said slaves, shortly afterwards died intestate, leaving one child: 
the widow, being about to marry a third husband, made a marriage set- 
tlement, and, being under the impression and so advised by her coun- 
sel, that the negroes secured to her separate use in the first marriage 
settlement, continued hers, notwithstanding her second marriage, and 
would continue to her separate use during her third marriage, she set- 
tled upon her son by her second marriage, al/ her distributive share of 
his father’s estate. ‘These negroes and the distributive share, as she 
then supposed it to be, constituted nearly all her property. After her 
third marriage, it being determined by the Supreme Court, that the 

oes included in her first marriage settlement, went absolutely to 
her second husband and constituted a part of his personal property, 
she and her husband filed this bill for relief. It was held by the court 
that they were entitled to relief on the ground of mistake, but to what 
specific relief the court would not now say, as the case came before 
them upon a demurrer to the plaintiffs’ bill. 

Abill, in which several defendants are charged, is not multifarions, when 
the object of the bill is single in respect to the transaction out of which 
it arises, to the subject matter and to the relief; and when, though 
each defendant is not connected with the subject of dispute in the 
same manner, yet each is connected with the whole subject, and 
therefore properly brought before the court, that one suit may conclude 
the whole subject. 
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This was an appeal from the decision of his Honor Judge 
Dick, made (pro forma) at the Spring Term, 1841, of Cum- 
berland Court of Equity, sustaining the several demurrers ot 
the defendants to the plaintiffs’ bill, and ordering the same 
to bedismissed. ‘The allegations of the bill and causes of 
demurrer are stated in the opinion delivered by this court. 


Strange for the plaintiffs. 
W. H. Haywood, jr. for the defendant. 
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June 1841 
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Rurrtn, C.J. In contemplation of a marriage be 


Watson Abner Branson and Susan R. Cox, they entered into arti 


v 
Cox. 


in 1830, between themselves and Isaac B. Cox, whereby 


was agreed that Branson would, when required, conve 
Isaac certain slaves, then belonging to the intended wi 


be held by him to the sole and separate use of the wite. Som 


after the marriage, Branson died, without having execut 


ny settlement. Subsequently, Mrs. Branson, the widow, 


termarried with Isaac W. Grice, and they had one chi 
saac W. Grice the younger; then Grice, the father, dieg 
testate, leaving surviving him the said Susan R., his wi 
their said child, and other children, which the said Isaac 
the father, had by a previous marriage. The defendant, 
Murphey, administered on his estate; and, claiming the 
a part thereof, he took into his possession some of the 
mentioned in the articles. Mrs. Grice also claimed them, 
der the articles, as her separate property; and for her b 





an action at law was brought in the name of the administ 


tor of her first husband, Branson, against Murphey, fo 
slaves in his possession; and there was judgment therein 
the plaintiff. Murphey then filed his bill in the Court of 
quity against Mrs. Grice, Cox, and Branson’s admini 
and therein claimed all the slaves and other personal p 


ty mentioned in the articles, as having vested in Grice, 4 


second husband, on his marriage; and to that effect a d 
was made in that cause in June, 1839. 


Pending the suit last mentioned, in contemplation of 
third marriage between Susan R. Grice and her present hae: 


band, Watson, a settlement was executed by and be 
those persons and the same Isaac 8. Cox, whereby the 


negroes—which are named—that were, according to thei 


ticles between Miss Cox and her first husband, to have 
settled to her separate and sole use, are as being then the 
perty of Mrs. Grice, settled and conveyed to Cox asa 
tee, in trust for the sole and separate use of the inte 
wife; and, by way of better providing for and advancit 
saac W. Grice, the infant and only child of her pre 
marriage, she thereby also, with the consent of the inte 


husband, conveyed and assigned to the said Cox “ the di 
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tributive share of the said Susan in and to the personal es- June 1841 


tate of her former husband, Isaac W. Grice, in trust and for 
the use and benefit of Isaac W. Grice, her child by her late 
husband. | 

The bill is filed by the last husband, Watson, and his wife, 
against Isaac W. Grice, the son; Cox, the trustee; and Mur- 

, the administrator of Grice, the father; and seeks to 
correct the settlement in respect of the assignment of the said 
distributive share, so that the infant son shall:not have the 
said slaves, or their value, as part thereof; but that the slaves, 
mentioned in the settlement and thereby intended to be set- 
tled and secured to the mother, should be assigned to her in 
the division of the estate of Grice, or made good to her out 
of her said distributive share; and that Murphey, the admin- 
istrator, shall convey and pay to her or her trustee accord- 
ingly; and the bill prays, further, for general relief. 

The case made in the bill, on which the relief is sought, 
is, that Mrs. Grice, now Mrs. Watson, was advised by coun- 
sel and did believe, that by virtue of the articles between her 
self and her first husband, the personal personal property, 
therby secured to her separate use during her first marriage, 
continued to be so secured upon and during her second mar- 
riage and did not vest in her second husband, Grice, with- 
out any new marriage articles or settlement between them; 
and that she was assured by counsel, that no decree would be 
made in the suit brought by Murphey in equity, which would 
deprive her of the benefit of the recovery made against him 
for her use in the previous suit atlaw: That the said negroes 
and her said distributive share in Grice’s estate constituted 
nearly all she had, as the means of subsistence; and, that as 
she has lost the slaves, so far as they were considered her ex- 
clusive property, she will be left entirely destitute, it the as- 
signment of her distributive share should be enforced against 
her, to the whole extent of her interest in Grice’s estate, ‘in- 
cluding the said slaves as part thereof. From all which the 
bill alleges, that it must he manifest that the assignment in 
fayour of the son was founded on a mistake; and it avers 
that it was founded in a mistake of the parties in supposing, 
that the distributive share and the said slaves belonged to the 


Watson 


v 
Cox. 
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June 1841 mother, in distinct rights, and that she could assign the for. 


mer to her child, without including the slaves, but reserving 
and settling them for her own use. 

To this bill each of the defendants put in a demurrer, and” 
assigned two causes: the one, that there was no equity on 
which to found any relief against the defendants respectively; 
the other that the bill was multifarious. On argunient of 
the demurrers, the court dismissed the bill, with costs; and 
the plaintiff appealed. 

Against the decree it has been argued, that the demurrer, 
as respects the point of multifariousness, ought to have been 
over-ruled, because they are iusufficient, inasmuch as, combi- 
nation, charged in the bill, is not denied. The doctrine is 
so stated by Lord Redesdale in his Treatise, and is adopted in” 
2 Mad. Eq. 204, in accordance with old cases. But it seems 
to have been so far drawn into doubt in subsequent cases, 
that we do not feel inclined, unnecessarily, to put our deci¢- 
ion on that point. We think the demurrer will not lie on 
that ground here, because, in our opinion, the bill is not mul 
tifarious. The objectofthe suit is single. It is so, int 
spect to the transaction out of which it arises, to the subject 
matter, and to the relief. It is true that each defendant ig 
not connected with the subject of dispute in the same manner; 
but each of them is connected with the whole subject of dis 
pute, and, by that means, connected with each other, and 
therefore properly brought before the court in order that the 
suit may conclude the whole subject. Of course the infant, 
for whose benefit the assignment was made, must be a par- 
ty: So must Cox, his trustee and also the trustee of Mr. 
Watson in the settlement. So, we also think, may Murphey 
be made a party, as in him isthe legal title of the subject ia 
controversy, and the controversy is, which of the other parties 
ought, in this court, to be allowed to call on him for it? We 
do not say, that he was an indispensable party; for probably, 
the others might have litigated their rights without him 
But he is not an improper party, in any sense; much less in 
that of making the bill multifarious. ‘The bill does not st 
up separate and distinct claims against the respective defend- 
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ants, but is for only a single matter, namely, a distributive Jone 1841 
share of an intestate’s estate, consisting partly of particular wien 
slaves—in respect of which the plaintiffs ask, that acer- = 
tain assignment by the plaintiffs may be putout oftheir way, Ce: 
wholly or in part, so that they may have a right by a decree 

of the court to receive from the administrator the share, in- 

stead of the sor, who gets it if the assignment stands. The 

‘effect of the bill is, that the administrator, who is a trustee 

for the next of kin or her assignee, may not dispose of the 
distributive skare to either, until the ‘right be determined, 

and then to pay according to that deteymination. We think, 
therefore, that ground of demurrer fails. d 

Haying disposed ot the objection to the framing of the bill, 
we next are to consider the question of the plaintiff’s equity. 

Upon that it seems impossible to hesitate. ‘I'he bill alleges 
positively an entire mistake in the mother and her intended 
husband, as to the nature of her title; and of the extent, 
to which the assignment of the distributive share would go, 
in covering the negroes intended to be reserved to the moth. 
| er, and so expressed in the settlement itself. The deed it- 

self, therefore, shews on its face the existence of the mistake. 
But it is not material, at present, to consider that, inasmuch 
asthe mistake is averred in the bitl andthe demurrers admit it. 
Now, there is no head of equity better settled than that it 
will relieve against mistakes. Whether that relief can be 
carried as far as the bill asks, by having the particular slaves 
mentioned in the settlement assigned to the son as a part of 
his own share or his mother’s, and then by him transferred 
to her; or, otherwise, to have their value made good out of 
the distributive share of the mother, if sufficient therefor, it 
is unnecessary now to say. The only question, at present, 
is, whether the plaintiff be entitled to any relief; if so, the 
cause ought to proceed to a decree on the merits. 

The decree in the court below must therefore be re- 
versed, and the demurrers overruled with costs in this’ 
court, and remanded for further proceedings in the court of 
Equity. 

Per Curiam, Demurrer over-ruled and cause 


d- remanded. 
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SOLOMON HARKEY, Adm’r of CATHARINE HARKBY, 
ve 


JACOB HARKEY. 





June 1841 Where upon a bill to set aside a deed obtained by a son from an agai 
~~ mother, on the ground of fraud, imposition and incapacity of the gram 
. tor, the court decided there was not proof to support the allegations, 

and therefore they dismissed the bill, yet they dismissed it withemt 

costs, because suspicions were excited by some part of the a 

| as to the fairness of the defendant's conduct in procuring the deed, ” 


This was a bill filed in Cabarrus Court of Equity, in July, 
1838, to set asid@ a deed for negroes, executed in the year 
1825, by the plaintiff’s intestate to the defendant, who way 
one of her sons. ‘The grounds alleged for this relief werethe 
incapacity of the intestate, and fraud and imposition onthe 
part ofthe defendant. ‘The defendant denied the fraud, im 
position and incapacity imputed by the bill, and averred hal 
there was a fair and bona fide consideration for the 
which he set forth in his answer. He also relied upon 
lapse of time from the date of the deed to the filing of the 
plaintiff’s bill. Replication having been made and depose 
tions taken, the cause was set for hearing, and at Spring 
Term, 1841, removed, on the affidavit of the plaintiff, tovthe 
Supreme Court. The testimony wag voluminous and nel 
not be here inserted, as the court decided it to be insufficient, 
in point of fact, to sustain the plaintiff’s bill. 
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The case was argued at length, with great zeal by the 
counsel on both sides, and the reporter regrets he has net 
room to insert their arguments. 


W. J. Alezander and D. M. Barringer tor the plaintiff. 
| D. F. Caldwell for the defendant. 


As to the degree of incapacity,required to avoid a deed, the 
plaintifi’s counsel cited Buffalow v. Buffalow, 2 Dev. & Bat. 
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M1. Griffiths v. Robins, 3 Mad{Ch, Rep. 191. Clark- June 1841 


son V. Hanway, 2 Peere Wms. and the cases there cited. Mad. 
Ch. Prac. vol. Ist, p. 280, 281. Harding v. Handy, 6 Con- 
den. Ch. Rep. 286. Bridgman v. Green, Wilmot’s Cases, 
61. Chesterfield v. Jansen, 2 Ves. 155. Whelan v. Whe- 
lan, 3 Cowen, 537. Huguenin v. Basely, 14th Ves. 273. 
As to the operation of the length oftime in a case like this, 
they cited Purcell v. McNamara, 14 Ves.91. Aylward v. 
Kearney, 2 Ball & Beatty, 463. Medlicott v. O’ Donnell, 
1 Ball & Beatty, 166. Alden v. Gregory, 2 Eden, 280, 285. 
Pickering v. Lord Stamford, 2 Ves. jr. 280. Booth v. 
Lord Warrington, 1 Bro. Ch. Ca. 455. Butler v. Haskill, 4 
Dessaussure, 707. Mad. Ch. Pr. 1 Vol. 256. 1 Fonbl. Eq. 
333. Edwards v. University, 1 Dev. & Bat. Eq. 325.— 
Blue v. Patterson, 1 Dev. & Bat. Eq. 457. 1 Ves. jr. 160, 
328. Roche v. O’Brien, 1 Ball & Beatty,830. Gowland 
v. DeFaria, 17 Ves. jr. 20. Hatch v. Hatch, 9 Ves. jr. 292. 


Caldwell for the defendant, as.to the degree of incapacity, 
died Fonbl. Eq. 1 Book, 2 ch. 3 sec. Lewis v. Peed, 1 Ves. 
j- 19. 1 Story’s Eq. 239, 245. As tothe lapse of time, 2 
Sch. & Lef. 630. Edwards v. University, 1 Dev. & Bat. 
Eq. 325. Gatlin v. Darden, 1 Dev. & Bat. Eq. 74. Cain 
t. Bloodgood, 7 Johns. Ch. Rep. 90. Hoveden on frauds, 1 
vol. p. 23. 


Daniet, J. This bill was filed in 1838, to set aside a 
deed executed by the intestate to the defendant, in the year 
1825, conveying all her dower and personal estate, then of 
the value of eight or nine hundred dollars. The bill charg- 
es, that at the time the deed was executed, Catharine Har- 
key, was, from her great age and imbecility of mind, inea- 
pable of making a contract or disposing of her property; and 
that the defendant, well knowing the same, by artful and 
fraudulent contrivances, procured her to execute to him the 
said deed. The prayer is, that the deed beset aside, and that 
the defendant be decreed to account. The defendant ia his 
answer admits, that his mother, Catharine Harkey, was a very 
old woman, when she executed the said deed to him. But 
he denies, that she labored under such mental imbecility, as 





liarkey 
v 
Harkey. 
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Jnne 1841 not to be able to make contracts. He avers that she well un- | ¥V 


=e 


Harkey. 


~ derstood what she did. He denies any fraud on his part, or 
artful contrivance to procure the said deed. He says, that 
his mother, after advancing three of her other children with 
a slave each, was left possessed of dower in a small tract of 
of land much worn by cultivation, a negro woman and three 
small children, a very small live stock, and some household 
furniture: ‘That she agreed to convey the same to him, i 
consideration of his taking care of her and maintaining her 
the balance of her life: That upon these considerations she 
executed the said deed, and he executed to her a cove 
nant for maintenance, and that the negro woman should a 
all times wait on her, and that he would pay $150 to 

of her other children. All which covenants, he says, he bas 
faithfully executed. He further sayeth, that his mother li 

ed ten years after the date of the deed ; and that she was 
sied for four or five years before her death, and required al. 
most constant nursing and attention by him or some of his 


family. ‘The plaintiff has replied to the answer. Them § 


has been a good deal of testimony taken in this cause. 
examining it, some suspicions are raised as to the fairness 
the defendant's conduct in getting the deed. But, neverthe. 
less, we are compelled to say, from the whole evidence, that 
the plaintiff has not established the case stated in his bill. & 
appears that Catharine Harkey was an illiterate, ill-natured 
and fractious old woman. But the evidence proves that she 
had mental capacity sufficient to make a good and Jegal con- 
tract—and that the writer of the deed (a man of great respec- 
tability) explained to her at the time the contents and the 
legal effect of the deed. She then, it appears, freely execu- 
ted the deed. From the date of the deed, (1825,) up to the 
year 1831, she continuéd in the constant practice of a mid- 
wife in the neighborhood, and during that time made no at 
tempt to impeach the transaction. From that time, (1831) 
to her death, she was palsied, and required constant attention 
and waiting on. It is in proof by two witnesses, that the 
maintenance and trouble to which the defendant had been 
put, was worth the property conveyed to him in the deed- 
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We are of the opinion, that the bill must be dismissed, but Jone 1841 


without cost. 


Per Curiam, Bill dismissed, without costs. 


SARAH BETHUNE & al. vw. JAMES L. TERRY.. 


The court decides, upon the parol proof in the case, in opposition to the 
defendant’s answer, that there was a defeasance toan absolute bill of 
sale for a negro by the plaintiffs to the defendant, by which the de- 
fendant was to reconvey the negro on being re-paid the sum he had 
advanced the plaiotiffs—and decrees that the plaintiffs may redeem 
the negro upon paying the principal advanced and interest thereon, de- 
ducting the hire of the negro since he came to the defendant’s posses- 
sion, and orders an account upon that principle. 


This was a case transmitted by consent of parties, from 
Richmond Court of Equity, Spring Term, 1841, to the Su- 
preme Court for ahearing. The pleadings and proofs are 
stated in the opinion of the court. 


Winston for the plaintiffs, 
No counsel for the defendant. 


Gaston, J. This bill was filed in April, 1837, and there- 
in it is charged by the plaintiffs, that in the month of Novem- 
ber, 1834, the defendant, a constable of the county of Rich- 
mond, had in his hands executions against their property in 
favour of Smith & McNair, for the sum, as he stated, of a- 
bout $525; that the plaintiffs, being very much pressed to 
raise the money to meet these urgent claims, borrowed of the 
defendant the said sum upon an agreement to pledge for the 
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Jane 1841 re-payment thereof a negro slave Isaac, then of much larger 
Bethune V2lue; that, in execution of this agreement, they executell 


Terry. 


. to him a bill of sale, and the defendent executed unto them 


a bond, or other instrument in writing in nature of a defea- 
sance; that the defendant represented to them that it was ne- 
cessary he should keep both the writings, and they, being 
women wholly ignorant of law and fully confiding in this 
representation, permitted him to retain both; that they have 
since repeatedly offered to repay to him the sum so advan- 
ced by him and claimed to redeem the negro, but he hath 
rejected their offers and most unconscientiously suppresses 
the defeasance, and claims the negro Isaac as his absolute 
property. The prayer of the bill is to be let in to redeem 
the negro on the foot of the mortgage. 

The defendant, by his answer, avers, that he parchased 
the negro Isaac from the plaintiffs, out and out, for the 


of five hundred and twenty-five dollars, which he declares § 


was the fall value of the slave at that time; that, in pursue 
ance of this contract, they executed to him an absolute bill 
of sale, which he has ready to produce; and that there ne 
ver was any understanding or agreement whatever between 
him and the plaintiffs in relation to a loan of money ora 
mortgage of the negro, or a privilege of redemption upon Te 
payment ofthe price. He declares that he had in his hands, 
asan officer, six executions on justices’ judgments, in faver 
of -Smith and McNair, amounting to the sum of $770; that 
he did not levy these executions, but simply informed the 
plaintiffs that he would have to collect them, unless the 
plaintiffs made some arrangement with Smith & McNair; that 
thereupon they proposed to sell to him the negro Isaac, bat 
he and they did not then agree about the price; that shortly 
afterwards, he called on the plaintiffs to communicate to 
them instructions, which he had received from Smith & Me 
Nair, not to press the collection of these executions uatil fur 
ther orders; that the plaintiffs represented, they would bee 
bliged to sell the negro Isaac, and urged upon him to buy; 
that they first asked $575, then $550, and finally agreed to 
take $525, which defendant consented to give, if Smith & Me- 
Nair would wait with him for the money until he could sell 
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his cotton; and thereupon it was arranged that the plaintiffs June 1841 
should calt at his house the next day to complete the con- Bethane 
tract. The defendant says that this was done accordingly, 
and the bill of sale executed without one word having been Terry. 
uttered, then or before, in relation toa mortgage or loan of 
money; that upon the delivery of the bill of sale, no money 
was paid the plaintiffs, or security given them for the pay- 
ment of any money, it being the understanding of the par- 
ties that payment was to be made by applying the sum of 
$525 towards the satisfaction of Smith & McNair’s execu- 
tions; that the following week the plaintiffs informed him that 
they had been advised by Smith & McNair that they ought 
to have some security for the payment of the purchase mo- 
ney, lest he might die in the mean time and they lose the va- 
lune of their negro; that thereupon he executed a note to 
them for $525, dated the 5th December, 1834, and attested 
~ by Angus McInnis, which note he delivered to them, and 
which was kept by them until about the Ist of February 
following, when he paid Smith & McNair thie $525, applied 
thesame as u credit upon the executions in his hands, receiv- 
ed back from the plaintiffs his promisory note aforesaid, and 
delivered the only remaining unsatisfied execution to Smith 
& McNair, who placed it in the hands of another officer, 
John C. Knight, by whom the balance due thereon, about 40 
or 60 dollars, was collected from the plaintiffs. The defend- 
ant avers that he never executed unto the plaintiffs any bond 
or writing of any kind in the nature of a defeasance, and 
this note, so attested by Angus McInnis, was the only writ- 
ing made by him to the plaintiffs, and this writing he has 
now in his hands, ready to produce. The defendant avers 
that soon afterwards, the value of negroes began to rise in 
the market, and continued to do so during the years 1835 
and 1836; that during all this time complainants set up uo 
pretence of a right to redeem, or made any offer to redeem, 
until the fall of 1836, when they for the first time asked him, 
asa favor, to take from them $500 in South Carolina bills, 
sent them by their mother, and their own note for $25, and 
let them have fhe negro back; and that this occurred in the 
presence of a ess, and rot apretence was set up of any 
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June 1841 right on their part to redeem. There is a general replication 
Bethune ° the auswer. 


v 


Upon the proofs we hold that the plaintiffs have estab 


Terry. Jished that the slave Isaac was pledged to the defendant, asa 


security for the re-payment of the sum of five hundred and 
twenty-five dollars, agreed to be advanced, and shortly there. 
after advanced for them, by the defendant. In the first place, 
it is clearly proved by two witnesses, whose credit is not at 
tempted to be impeached, that after the execution of the bill 
of sale and for the purpose of explaining the agreement af 
the parties, upon which the bill of sale was given, a defen 
sance, or instrument in nature of a defeasance, was exect | 
by the defendant Angus McInnis, who has been twice e 
ined, ‘testifies positively, that at the defendant’s request he 
with the defendant to the house of the plaintiffs to attest. 
instrument, about to be given, in order to show that they h 
right to redeem the boy Isaac; that when they got to 
house, defendant produced the instrument and read it; 
the contents thereof the witness cannot recite, but “ 
there was something mentioned therein of giving the com 
plainants the rightto redeem the boy whenever they paid the 
defendant the money;” that defendant executed the instrumen 
and at his request the witness attested it: but that witness 
ignorant what afterwards became of the instrument. U; 
his cross-examination (on one of the occasions upon whid 
his deposition was taken) he admits that, to the best of hi 
recollection, he never attested but one instrument in relation 
to the dealings between these parties. Elizabeth McInnisis 
exqually positive in stating, that, some time after the bill 
sale had been given, the plaintiffs requested the defendant t 
give them some instrument of writing to show their right @ 
redeem the boy, and defendant agreed to give it; that this wa 
put off from time to time under various excuses, but finally 
he did write one, which he read to the plaintiffs, and got Av 
gus McInnis to attest it. This witness adds, that, upon one 
of the plaintiffs’ stating that they ought to have possession of 
said writing, the defendant replied “that they would get all 
the papers together,” and put this writing in his pecan 


and walked away with it. 


eet ee 
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The defendant avers that the writing thus executed, and June 1841 
thus attested, was not of the character of a defeasance, but poi ine 
was merely a note forthe payment of the $525; that he took = 
up the note when he paid the money and has it ready tobe ery: 


produced. Buthe does not produce it; he keeps it back. 
The inference is irresistible, that he keeps it back, because it 
is of the character, which the witnesses assign to it. In the 
next place his answer is shewn in other respects to be unde< 
serving of credit. He declares that the amount of theclaims of 
Smith & McNair in his hands was about $770-and yet adds 
that after he had paid in part satisfaction of them $525, the 


‘residue, about $40 or $60, was afterwards collected for Smith 


& McNair by John C, Knight. Besides, he has examined Mc- 
Nair in order to prove the payment to the firm of the sum of 
$525, and he states that the whole amount of the claims in 
defendant’s hands was between $550 and six hundred dol- 
lars. He alsodeclares in his answer that no offer was ever 
made to redeem the boy, nor pretence of right to redeem him 
set up, until the fall of 1836, when the plaintiffs asked as a 
favor to be permitted to return the money and take back 
the boy. Now, Mr. Leake proves that, shortly after defend- 
ant got the boy, the plaintiffs applied to him to help them 
with a loan of money in order to redeem theboy; and witness 
agreed to do so, upon being secured; and adds that at this 
stage of the conversation the defendant came by, and was 
called up, when witness pulled out his pocket-book and of- 


fered to pay him the amount, for which plaintiffs alleged. 


that the negro was pledged; and the defendant then refused 
to receive the money, alleging that he had bonght the negro, 
McInnis proves the tender of $525 made by Sarah Bethune, 
one of the plaintiffs, in the fall of 1835 or 1836, in his pres- 
ence, and a refusal of the defendant to receive it—and adds 
that in the month of January, preceding, that is to say, eith- 
er January, 1835, or January 1836, he, at the request of the 
plaintiffs offered to pay the defendant the $525, and “take his 
bargain,” to which the defendant replied that “he would not 
give his bargain to any man, but if the plaintiffs would 
come with the money themselves, they might get him at any 
time.” j The latter part of this witnesses’ testimony is confirm- 
10 
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Jane 1841 ed by Mr. Covington, who states “that in the spring after 


Bethune 
v 


Terry. 


Terry got the boy,” (which fixes the time spoken of by the 
former witness to be January, 1835, and not January, 1836) 
he, having heard that McInnis had been to the defendant . 
with the principal and interest to redeem the boy, observed 
to defendant, “you did not give up your negro:” the defend- 
said, “No, I give up my bargain to no man,” but added, 
‘whenever they will bring me money of their own, I will 
give up the boy; the work of the boy is good for the interest 
of the money.” Besides all these, two witnesses, Elizabeth 
McInnis and Malcolm B. McNair testify, that the actual a- 
greement betwen the parties was distinct and positive, that 
the plaintiffs were to mortgage the boy Isaac, as a security 
for the repayment of the sum of $525 to be loaned to or ad- 
vanced for them by the defendant—and that, afterwards, — 
when, in alleged execution of this agreement, he procured 

from them a bill of sale, it was done under an explicit assu- 

rance that they might have the boy back at any time upon — 
refunding the money, and one of them adds, that upon the 
plaintiffs stating that it might be a considerable time before 
they could raise the money, the defendant replied, “no mat- 
ter how long, it would be all the better for him, as he would — 
have the use of the negro, until the money was tendered.” 

The plaintiffs are entitled to. redeem upon paying any bal- 

ance that may be due from them, because of principal and’ 
interest of the money advanced, after the deduction of the 

reasonable hire of the negro, since he came to the possession 

of the defendant. And to ascertain whether there be any 

such balance, and if so, what it is, the ordinary accounts are — 
directed to be taken. 


Per Curiam, Decree accordingly. 
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JOHN A. MEBANE AND WIFE 
vs. 
ALEXANDER W. MEBANE, Adm’r, &. 


Where a bill is filed to impeach a settled account on the ground of error June 1841 


in the account, the errors alleged must be positively and specifically 
stated. 


This was a bill filed in Guilford Court of Equity, at Fall 
Term, 1837, and having been there set for hearing, was, at 
Spring Term, 1841, transmitted by order of thrt court to the 
Supreme Court. The pleadings and we are stated in the 
opinion of this Court: 


J. T. Morehead for the plaintiffs. 
W. A. Graham for the defendant. 


Rurrin, C. J. Thomas Sutton died intestate in Bertie 
County, and left two daughters and a son, all infants; and 
John E. Wood married the elder daughter, and in 1816, was 
by the County Court appointed guardian of the other two 
children. They were entitled to valuable estates in land 
and slaves, besides a considerable sum of money, remaining 
in the hands of the administrator after the payment of debts . 
and Wood received the whole. In the division of the land, 
the share allotted to the younger daughter, Celia Sutton, was 
charged with the sum of $4379 54 in favor of the shares 
of Mrs. Wood and the brother. In the latter part of the year 
1819, the plaintiff, Mebane, then of Orange, and since of 
Guilford County, married the ward, Celia, while at school in 
Orange, and without the approbation or knowledge of her 
guardian, who proceeded to hire out her slaves and lease her 
land for the next year. ‘These circumstances produced an 
unfriend!y feeling between Mebane and Wood, and there 
was no intercourse between them until near the end of the 
year 1820. Mebane then went to Bertie, and he and 
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June 1841 Wood attempted to adjust their differences, and settle the ac. 


Mebane 
v 
Mebane 





counts between Wood and his late ward, Mrs. Mebane; butthey 
were unable to agree, as Wood claimed a large sum to be due 
to him. They then, as the bill states, selected Mr. Reynolds, 
a respectable member of the bar, to examine Wood’s vouchers 
and demands, and to ascertain what the balance due was, and 
in whose favor; and they agreed, that this should be done in 
the absence of the parties, inasmuch as Mebane knew noth. 
ing respecting the estate. Some days afterwards, Reynolds 
informed the parties, that he had found a balance due from 
Mrs. Mebane to Wood, in right of his wife and of his other 
ward, William Sutton, of $1064 64 on the Ist of January, 
1821. Upon receiving this information, Mebane executed 
his bond for that sum, payable to Wood as guardian of Wil- 
liam Sutton; and also executed a release of all demands 
against Wood, as the late guardian of his wife. The plain- 
tiff executed those papers without reflection, as the bill states; 
and, being surprised at the balance found, he immediately 
asked Reynolds and Wood for the accounts on which that 
balance arose, and was answered by Reynolds, that he could 
not then lay his hands on the accounts and calculations, but 
that he would endeavor to do so, and would deliver them to 
the plaintiff; and was assured by Wood, that if Reynolds 
should detect any mistake made by him, or if the plaintiff 
could point out any, when he should see the accounts, it 
should be corrected. And the bill states, that, being thus 
put off at that time, the plaintiff was never able to get a copy 


of the aceount, nor any information how the result had been’ 


arrived at by Reynolds. 

Wood died in 1835, and Reynolds about the same time; 
and in 1836, the defendant, having administered on Wood’s 
estate, and been informed by the plaintiff, that he would not 


pay the bond, instituted an action on it and recovered judg- 


ment, and in August, 1837, the present bill was filed, pray- 
ing that the bond and release should be set aside, and the set- 


tlement between the parties opened and a new account taken | 


of Wood's guardianship, and in the mean time for an injune- 


tion against the judgment at law. The bill states, that the 


plaintiff, by reason of the distance at which he and Wood re- 
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sided apart, did not often see Wood, and could not conveni- Jane 1841 


ently come to a settlement with him; but that during Wood’s — 
life, he, the plaintiff, did several times apply personally to 
Wood, and oftener by mutual friends, to cancel the bond, or, 
at least come to a new account; and that Wood, although: he 
would not give up the bond and said that it was not conve- 
nient to enter at those times upon a new settlement, al ways 
promised that he wouid do so at a convenient time, and as- 
sured the plaintiff, that he need not be uneasy, and, at one 
time said, that the bond would probably never come against 
the plaintiff. ‘The bill then states, that Wood made no re- 
turn of the hires, rents, and interest of Mrs. Mebane’s estate 
for the year 1820; and chrrges that in that respect there was 
etror in any account that Reynolds might have stated, and 
charges further that the plaintiff never received those pro- 
fitsin any other way, if not in the settlement made by 
Reynolds. 

‘The answer states, that Mr. Reynolds was selected by the 
plaintiff, as respectable counsel, to make the settlement on 
behalf of the plaintiff, and expresses the defendant’s belief, 
founded on the information of Wood, that the settlement was 
a fair and just one, and that the balance, for which the bond 
was given, was truly due. The answer admits, that the 
plaintiff often expressed his dissatisfaction at the amount of 
the debt; and a wish to re-investigate the matter, and some- 
times applied to Wood to do so, But it denies that the plain- 
tiff could ever. point out an error, or that Wood admitted any 
or ever agreed to open the settlement, or not to enforce the 
bond; though he frequently declared that, if an error could 
be detected, he would correct it, and also that he would not 
press the collection of the money from the plaintiff, until 
it became necessary to call it in for his ward at his arrival 
at full age. ‘The answer states that the defendant is unable 
to furnish the accounts stated by Reynolds, and that he does 
not admit or know of.any error therein; and insists on the 
release executed by the plaintiff as a bar to any relief, and, 
especially, after the lapse of upwards of sixteen years since 
the transaction now impeached, and after the death of both 


Wood and Reynolds. 





Mebane 


Mebane 
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Jone 1841 Upon the coming in of the answer, ‘the injunction, ® 
Mebane #4 been granted on the bill, was dissolved, and the plai 
v _ then held his bill over as an original, and replied to the 
Mebane swer, and took some proofs. 
Publication having been made, the cause was set doy 
for hearing and transferred to this court. 
The proofs taken by the plaintiff are not material, @ 
consequently, the cause must be decided upon the cag 
made by the bill and answer. The object of the bill ® 
impeach the settled account, on which the bond and reles 
mentioned in the pleadings, were founded. To say r 
of the staleness of the application, the plaintiff's caseisy 
cally defective in his not having stated in the bill, and esti 
lished an error in the settlement. The bill charge 
there were errors; but that isa mere inference from . 
mount of the balance found unexpectedly to the plai 
and from the circumstance that the guardian did not in 
return the hires and rents of 1820. The plaintiff could 
on his oath state, that those hires and rents were not tak 
into the account; because he admits, that he has no coumte 
part of the account, and, indeed, states that he could not 
a copy, although he applied for it. Now, in billstosw 
and falsify, or to impeach a settlement, it is the establi 
rule, that errors must be specifically pointed out, to p 
surprise on the defendant. Here, the plaintiff is ur 
do so, except by conjecture; for the reason, that not t 
a copy of the account and not having been present at t 
tlement, he does not know what was, or was not, inde 
ded therein. It is the misfortune of the plaintiff not to dhanely lator 
filed his bill, in the life of Wood, fora discovery of the 
or while Mr. Reynolds was living and could have prow be uj 
them. As they alone had a personal knowledge of the & : Thi 
sought, the plaintiff has deprived himself of the advantagéls Sprin 
might have had by his delay in bringing suit until plead 
Court. 
i 4 
Boy 
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death; a delay not at all attributable to ignorance, as @ 


plaintiff suspected the mistake at once. It is impossible 
us to see an error in the settlement, under such circur 
ces; and without some error established, the settlement 
bond, cannot be disturbed. Nothing better than conjectu 
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pale Sn ely eae neey: the omission June 1841 
credit the plaintiff with the profits of his wife’s estate for 
90; and even that conjecture is vague and unsatisfactory, 
yests on the circumstance that Wood made no return of 
ihem, as guardian, Butit is very natural, that he should 
make no return after his guardianshiphad ceased, and he had 
with the ward’s husband and taken his release, and the 
me especially, ifin the settlement he had accounted for the 
in question. “Moreover, it would require pretty 
dear proof to induce the belief that Mr. Reynolds could 
omitted so material and obvious a credit. It is, indeed; 
; but the fact must be established affirmatively by ev- 
before any thing can be done for the plaintiff. 
bill must therefore be dismissed with costs. 


Per Curiam, Bill dismissed with costs, 


JOSEPH HARRISON w. JOSEPH HOWARD. 
, lstraments, deliberately executed, professing to contain the agreement 
= ofparties, may be rectified in equity for fraud or mistake, but it must 
be upon clear proof. 

This case was transmitted from Surry Court of Equity, at 
Spring Term, 1841, to the Supreme Court, by consent. The 
pleadings and proofs will be found in the opinion of this 

§ court. 
J T. Morehead for the plaintiff. 
Boyden for the defendant. 
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June 1841 Gaston, J. The daughter of the plaintiff had inter. 

married with one Morris Richards, of the county of 

soldier of the revolution, who, as such, drew a semi 

Howard. pension of $40, from the government of the United 
Richards was in scanty cireumstances and embarrassed with 


debts; and his creditors had been occasionally nar 


a 


him to draw this pension, and pay themselves in part or 
whole out ef its proceeds. The defendant, Howard, 
demand against him, and got possession of his certi 
was arranging, or had arranged, with him for obtainingal 
ter of attorney to draw the pension. Under these ci 
stances, the plaintiff, on the 10th of May, 1837, 

-his obligation to the defendant in the penal sum of 

with condition, that, whereas the defendant held a 

the said Richards, for the sum of $115 29, if the plais 
should cause to be paid to the defendant, on the first day 
March thereafter, $30, provided the said Richards 
live, and every six months thereafter cause to be paid the 
sum of $20, until Richards’ note should be fully paid 
then the obligation should be void, otherwise in full force 
virtue. In September, 1838, the plaintiff filed this 
wherein he charges, in substance, that it was an 

part of the agreement between himself and the defendant, 
that the plaintiff should not be bound to make the payments 
stipulated for in the condition of the bond, unless the said 
Richards should permit him to draw the pension money; that 
it was declared by the defendant, who drafted the bond, that 
this part of the agreement was sufficiently manifested and 
expressed by the proviso therein, “if the said Ri 7 
should live;” and that upon this assurance, and upon th 

lief. that the bond did manifest this essential part of 
greement, the plaintiff executed it. The bill further changes 
that although, at the time he executed this bond, he hada 
full expectation that the said Richards would authorise ‘him 
to.draw the pension, yet that the said Richards had refus 
to do so; and the defendant is about to enforce from 4% 
plaintiff the collection of the instruments due according # 
the literal terms of the condition, contrary to the true intent 


of the agreement. Upon the filing of the bill, a temporaty 
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injunction was granted. Thedefendant answered the bill June 1841 


and therein positively denied, that it was a part of the agree- 5, 
ment, that the plaintiff’s obligation should in any mannerde- —y 
pend upon Richards permitting him, the plaintiff, to act as Howard. 
his attorney in drawing the money; and averred that the bond 
was executed by the plaintiff, with a perfect knowledge that 
itcontained no such agreement; and that the only explana- 
tion asked or given, with respect to the form of the instru- 
ment, was an enquiry from the plaintiff, whether the words 
“provided the said Morris Richards should live,” ought not to 
be repeated after every instalment therein provided for, to 
which enquiry the defendant answered that in his opinion the 
mention of it once was quite sufficient. The defendant also 
siated that, at the-time of taking the bond, he fully believed 
that the plaintiff would be authorised by Richards to draw 
the money, if the plaintiff desired it, but that he regarded this 
matter as one, with which he had no concern, and further 
expressed his confident belief, that if Richards has refused to 
give such authority, it was because Richards had reason to 
believe that the plaintiff did not desire to have it. Upon the 
coming in of the answer, the injunction was dissolved, and 
the bill held over as an original bill. Replication was filed 
t@ the answer, and proofs were taken on both sides. There 
can be no question of the meaning ofthe bond. The plaintiff 
thereby bound to make the payments at the times and ac- 
cording to the instalments stated, if Morris Richards be alive. 
By no intendment can a further condition be understood, “ if 
also, he shall permit the plaintiff to act as his attorney in 
drawing the pension money.” The ground of relief for the 
plaintiff, if he have any, must be that this further condition 
was a part of the agreement, and was omitted in the instru- 
ment, through the fraud or unskilfulness of the defendant, 
who acted as the draftsman. ‘The plainest instruments may 
be rectified in Equity upon clear proof of fraud or mistake, 
bat as solemn writings deliberately executed must be regard- 
ed, ordinarily, as containing the well advised and final agree- 
ment of the parties, in relation to the subject matter thereof, 
they will not be meddled with, but upon such clear proof.— 
We deem it unnecessary to enter upon a minute examination. 
11 
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Jane 1841 of the testimony, exhibited in this cause, but will briefly state 
the most material parts of it, to show that it fulls very sho . 


Harrison 


v 
Howard. 
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of the proof necessary to sustain the bill. 
The only witness, whose testimony is much relied on for 
that purpose, is Mrs. Richards, the wife of Morris Richards, 


and daughter of the plaintiff. She states that she was not 


present when the instrument was signed, but came into 
room after it was signed, and while it was lying on the t 
ble—that Joseph Howard then read it over to the plaintiff, 
who told Howard that he wanted it put into the writing, “if 
Morris Richards lived, and he should draw the pension’ 
that he asked defendant twice to have this put into the writ. 


ing—that defendant observed, “ it would make no difference, 


for he would be certain to draw the pension”—that the de- 
fendant then shoved the certificate into the plaintiff’s hands, 
and put upthe bond. Now, if this testimony be regarded ag 
unexplained or uncontradicted by any other evidence, if 
does not establish the plaintiff's allegation. It shows that hg 
was aware that the condition which he wanted was not in 
writing. It shows, further, that defendant did not p 


that the writing implied any such condition—but that de. 
fendant insisted that the plaintiff did not need any such com 


dition, because he would be certain to draw the pension— 
How this fact was, the plaintiff was better qualified to judge 


than the defendant, and if he had doubts upon it, there wis 


still time for him to step the completion of the agreement— 
But he received the certificate, and did not object to the de. 
fendant putting up the bond. 

Morris Richards has also been examined, but declares, that, 


although present when the bond was executed, he was so hard 
of hearing as not to understand it, and does not pretend that 


he heard the agreement of the parties. 

It is to be remembered, that the defendant’s answer, directly 
responsive to the allegations of the bill, is full in denying the 
alleged fraud or mistake. It is manifest, too, that Mrs. Rich- 
ards is much irritated against the defendant, because of cer 
tain treatment of her husband, which is not putin issue by 
the bill, and which, if true, gives her very well-founded cause, 
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of anger. It is in proof also, that she has taken a decided June 1841 


stand against him in this cause, and has declared that if she 
could prevent it, he never should get payment of his claim. 
The subscribing witness to the bond has also been examin- 
ed on the part of the defendant, and testifies, that it was exe- 
ented deliberately, but says nothing of any condition sup- 

or misrepresented. There is no proof of weakness 


of intellect on the part of the plaintiff, and there is not a lit- 


tle room left for the belief, that Richards’ refusal to give the 
plaintiff authority to draw the money was formal rather than 
real. The money, or at least a portion of it, when drawn, 


has passd through his hands. 
Per Curiam, Bill dismissed, with costs. 


JAMES MOORE vs. WILLIAM E. ANDERSON, 


if the consideration of a bond be against law, the obligor may make that 
defence at Jaw and can have no claim on that account for the interposi- 
tion of a Court of Equity. 


This suit was transmitted from Orange Court of Equity, 
at Spring Term 1841, to the Supreme Court by consent. 
The pleadings and proofs will be found stated in the opinion 
of this court. 


William A. Graham for the plaintiff. 
Norwood for the defendant. 


Gaston, J. This bill purports to have been brought a- 
gainst William K- Anderson and the heirs of William Gillies 








EQUITY CASES IN THE 


Jane 1841 deceased, and the heirs of James Freeland, deceased, but no 


persons are named as being such heirs, nor are any such 
persons in any manner brought before the court. It must 


Anderson. be regarded, therefore, simply as a bill against Anderson. 
The object of the bill was to enjoin Anderson from suing 
out execution upon a judgment, which he, 0 ininiee 


of William Gillies, the surviving partner of William G 
and James Freeland, had obtained against the plaintiff, 
two bonds, which the plaintiff had executed to said F 
and Gillies. 

The substance of-:he equity alleged in the bill is, that 
these bonds were given as the consideration of a tract of land 
of which one Isaac Bracken was then in possession, and 
which had been ‘purchased by Freeland & Gillies at an exe. 
cution sale; that, at the time of the contract, Freeland & Gi, 
lies bound themselves to eject Bracken by process of law, 
and, when so ejected, to put the plaintiff into possession and 
‘give him a valid title for the land—that Freeland & Gillies 
brought an ejectment suit for this purpose and failed—that 
the plaintiff himself then entered upon the land, and was 
sued by Bracken for the trespass, and compelled to paya 
heavy amount of damages and costs—but that in 1820 he 
entered again, unaided by Freeland & Gillies, and has re 
mained in the undisturbed possession ever since—that both 
Freeland ard Gillies have died without any communication 
between them and the plaintiff, since his contract—and that, 
after their deaths, the defendant, as administrator of the sur 
viving partner, brought suit upon the bonds, and obtained 
a judgment. Upon this bill an injunction issued as prayed 


for. 


The defendant answered the bill. His answer stated, that — ; 


the contract between the plaintiff and Freeland & Gi 

was, that the plaintiff should take their title, such as it was, 
and recover the land, if he could, at his own risk and costs— 
that Freeland & Gillies made him a written conveyance— 
that it was understood that the plaintiff should have a rea- 
sonable time to try whether he could not eject Bracken be- 
fore payment of the notes should be pressed—that according- 
ly the plaintiffdid bring an acticn of ejectment; and this was 
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prought on the demises of Freeland & Gillies, because, at June 1841. 
the time of the conveyance to the plaintiff, Bracken was in eo gl 
adverse possession; that in the said action of ejectment he y 
failed, and to prevent the execution for the costs, which a- Anderson. 
mounted to upwards of three hundred dollars being levied 
the lands of Freeland & Gillies, they being the parties 

liable of record, the entire amount of these costs was paid off 
by them—and that afterwards the plaintiff got into possession 
under his purchase from Freeland & Gillies, and Bracken a- 
bandoned further claim thereto. Upon the coming in ef this 
answer, the injunction was dissolved and the plaintiff held o- 
ver his bill as an original. : ; 

It is now brought on toa hearing. Not a proof of any 
kind has been produced on the part of the plaintiff, while on 
the part of the defendant the whole of the case as above sta- 
ted by them is distinctly proved, except that it is left in 
some doubt whether the plaintiff took in fact a conveyance 
from Freeland & Gillies, or rested only upon their agreement 
tomake him a conveyance. 

We see no ground on which the plaintiff can hope for re- 
lief, Ifthe consideration for which the bonds were given be 
against law —he had an opportunity of making that defence 
at law, and has no claims to the interposition of a Court of 
Equity on that account. 

He has substantially obtained all that he bargained for; 
and having now had undisturbed possession of the land for 21 
years, under his bargain, which amounts to a title at law, 
can with an ill grace ask to be exonerated from the pay- 
ment of the price which he stipulated to pay. If he has not 
obtained a conveyance from Freeland & Gillies, and wants 
one, he should at least have shewn that he requested such a 
conveyance from them or one of them, or from their 
heirs since their deaths, or should now seek it of those, 


A Ee Re ee OL MI ae, eee 


% ae 


ree. eS ee 


who have the power to execute the conveyance. 


Pzr Curiam, Bill dismissed with costs, 
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ABRAHAM PEEPLES & als. 


vs. 


ALLEN E. D. TATUM & als. 
A creditor cannot in equity charge third persons with fraudulently hag. 


June 1841 ing the property of his debtor, until he has first established hie Cebtiby 


a jedgment at law, and endeavored by execution to satisfy thm 
judgment. , 
The cases of Briley v. Sugg, 1 Dev. & Bat. Eq. 366, and Rambausgt, 
v. Mayfield, 1 Hawks 85, cited and approved. } 


This suit was transmitted from Guilford Court of 
at Fall Term, 1840, to the Supreme Court by consent 
parties. The pleadings are stated in the opinion of ti 
court. s 


J. T. Morehead for the plaintiff. 
No counsel for the defendant. 


Dawtet, J. The plaintiff's testator was surety to one 
Herbert Tatum in a bond for money. The obligors didi, 
and the obligee brought suit on the bond against the 
tatives of both obligors. The administrators of the principil 
obligor had their plea of fully administered, found in their 
favor. Whereupon the plaintiffs, as executors, were foresl 
to pay to the sheriff, in February, 1832, the sum of $113 33. 
The bill charges, that the administrators and heirs at lawl 
Herbert Tatum have no assets, out of which the said debt 
can be satisfied—that Herbert Tatum, at the time the said 
bond was executed, was possessed of a large real and person- 
al estate, and was deemed good for his debts—but, after 
this debt was contracted, he made voluntary gifts and large 
advances to his children, both in real and personal estate— 
that the two defendants have been thus advanced, one as@ 
son and the other as a son-in-law. The bill charges thatthe 
said voluntary gifts of real and personal estate of H. Tatum 
were fraudulent and void as to his creditors, and prays dhat 
the property thus given may be subjected to the satisiac- 
tion of the aforesaid debt. 
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The two defendants answered. Beason admits that H. 
Tatuni made gifts to him, as his son-in-law, after the date of 
the bond, both of real and personal estate. He says it was 
done bona fide—that the donor at the time was possessed of 
other property sufficient to pay all his debts. He does not 
admit that the plaintiffs have paid the said debt, and he con- 
tends that they should have established their claim against 
the administrators of H. Tatum. The other defendant, A. 
Tatum, admits the advancement to him of two slaves after 
the date of the bond, but he says it was bona fide, as his fa- 
ther was then in possession of real and personal property, 
sufficient to satisfy all his debts. He states that his brother 
and himself were the administrators of his father, and that 
all the assets have been exhausted in paying the debts, and 
also the lands which descended to the heirs. This defend- 
ant does not admit that the plaintiffs have paid the debt, as 
stated in the bill. . 

The plaintiffs, by their own shewing, have satisfied the 
jadgment, obtained by the bond creditor against the repre- 
sentatives of the two obligors; but that does not make them 
judgment creditors. Briley v. Sugg, 1 Dev. & Bat. Eq. 366. 
The plaintiffs should have first established their claim at law 
by a judgment, and proceeded to execution against the as- 
sets in the hands of the administrators or the heirs at law. 
The administrators might perhaps have a good defence; or 
they and the heirs at law might have assets to satisfy the de- 
mand. In Rambaut & Co. v. Mayfield, 1 Hawks’ Rep. 85, 
s creditor of D. by bond, filed his bill against D. & M., 
charging that D. had fraudulently conveyed property to M. 
sufficient to pay his debt, and prayed.a discovery, account 
and satisfaction. The eourt dismissed the bill, because the 
plaintiff had not reduced his debt to a judgment and actually 
issued execution. ‘The same law is laid down in the follow- 
ing cases: Angel v. Draper, 1 Vern. 399. Shirly v. Watts, 
3 Atk. 200. Hendricks v. Robinson, 2 Johns. ch. Rep. 296. 
The admission here made by one of the administrators does 
not authorise us to dispense with the rule. 


Per Curiam, Bill dismissed. 
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Peoples 
v 
Tatum. 
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HENRY C, ENNIS os. JAMES T. LEACH. 


June 1841 The law never compels a trustee, who sells under his trust, to enteria. 

— to any covenants ia his deed, except a covenant against his own 
cumbrances. 

Bat it is his duty to procure a good title to be made before he can exact 

the purchase money, when at the sale he has declared that a good title 

should be made. 


This was a bill filed by the complainant, at Spring 
1839, of Johnston Court of Equity. The bill alleged,da 
substance, that, in September or October, 1838, the defend. 
ant, James T. Leach, offered at public sale six certain lotsiq 
the town of Smithfield—that the same were exposed to sale 
generally without any exception as to title—and with ana 


derstanding on the part of the plaintiff and others, and with 
an express assurance to the plaintiff individually by the said 
defendant, that good and indefeasible title would be madestp 
the-purchaser in fee simple, with covenants of warrantyea 
the part of the said James T. Leach—that, under this under 
standing and assurance, the plaintiff bid off the said town les 
for the sum of $74 65, which the plaintiff averred to be the 
full value of the said lots—that the plaintiff, before he receir- 
edany deed for the lots, gave his note for the said sum with 
security, payable six months after date, which was according 
to the terms of the sale—that, afterwards on the same day, 
the said defendant refused by any deed to warrant the titlet 
the said lots or to redeliver to the plaintiff his said note, but 
offered to execute a deed, which purported to convey 

the interest of John S. Powell in the same, whereas the plaim 
tiff believed John S. Powell had no legal interest thereit 
whatever. And the bill prayed that the said James T. Leach 
might be deereed to make good and sufficient title to the pre. 
mises with warranty, or to deliver up the said promissory 
note to the plaintiff. 





SUPREME COURT OF NORTH CAROLINA. 417 


The defendant in his answer admitted the sale of the lots Jane 1841 
at public auction, and averred that he sold them merely asa, 
trustee, acting under certain deeds ot trust from John S.Pow- =v 
ell, and that he set up and sold only the interest, which John Leach. 
§. Powell had inthem. He denied, that he affirmed that a 
good and indefeasable title in fee simple would be made to 
the purchaser, or that he had agreed or given any assur- 
ance, that he would warrant the title to the property. He 
‘also averred that the plaintiff knew the title of John S. Pow- 
ell, as well asthe defendant did. He also averred that he 
had tendered to the plaintiff a deed conveying all the interest 
of the said Powell, and he was now ready to deliver the same, 
but had refused and still refuged to execute a deed, by which 
the defendant should bind himself in a general covenant of 
warranty as to the title. 

Replication was entered to the answer, and depositions ta- 
ken. It seemed from the proofs, that the defendant said at 
the sale of the lots, that he would make a good title to the 
purchaser. ‘The lots themselves were sold by the defendant, 
who, it was well understood, was the trustee of John S. 
Powell. Italso appeared that John S. Powell had previous- 
ly contracted for the purchase of the lots from the husband 
of a woman, to whom they belonged, and had paid the pur- 
chase money for them; but he had never received a legal title, 
as no conveyance had been executed by the wife, with the 
solemnities required by law for the conveyance of land by 
femes covert. The cause was then set for hearing, and at 
Spring Term, 1841, transmitted to the Supreme Court. 


John H. Bryan for the plaintiff. 
No counsel for the defendant in this court. 


Dantet, J. In this case three witnesses'prove that the 
‘defendant said, at the sale of the lots of land, mentioned in 
-the pleadings, that he could make a good title to the purcha- 
ser. The plaintiff became the purchaser, and gave his bond 
for the purchase money. It appears from the exhibits, that 

there is a defect in the title to the lots; inasmuch as the deed 
~ from Mr. Smith and wife has not attached to it the certificate 
of the private examination « | eae Smith, taken according 
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June 1841 to Jaw to pass her interest. We think, that it is the duty of 


Leach, the vendor, to procure a proper deed to be executed, 
which will pass the fee in the said lots of land from Smith 
and wife. It appears that the defendant sold the lot asa 
trustee. The law never compels a trustee to enter into any 


covenants in his deed, except a covenant against his ownin. . 


cumbrances. ‘The demand of the plaintiff, that Leach should 
execute to him a deed with a covenant of warranty is, there- 
fore, inadmissible. ‘The decree will be, that. the defendant 
shall, before the 15th day of February next, procure a deed 
to be executed by Smith and wife to the plaintiff, which deed 
shall be approved by the master, sufficient in law to extin- 
guish the title in fee in the said Smith and wife in and to the 
lots of land mentioned. And the cause will be retained for 
further directions. 


Per Curiam, Decree accordingly. ze : 


NATHAN MOORE vs. JOHN REED AND OTHERS. 

On a motion to dissolve an injunction, usually the court can look 
at nothing but the answer and the exhibits filed and admitted 
by the answer. If the facts and circumstances, which make the 
plaintiff’s case are denied, the injunction falls of course. 

The summary remedy on injunction bonds, given by the act of A® 
sembly, (1 Rev. St. c. 32 s. 13) upon the dissolution of the injunction, 
apply only in cases of injunctions to restrain executions on jadgment® 


at law. In other cases of injuction, the proper remedy is by a suitat_ 


common law on the bond. 

After a bill and answer have been filed in court, it is irregular to grant 
injunction in the case upon a petition to a jadge in vacation. If an im 
junction is desired because of any new matter arising, such matter 
should be disclosed by a supplemental bil!. 


This was an appeal from an interlocutory decree made 
by his Honor Judge Pearson at Spring Term, 1841, & 
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Rockingham Court of Equity. The decree was, on motion June 1841 
of the defendant, that the injunction granted in this case be) 
dissolved, and that the defendant recover-of the plaintiff and 
his security, Levin Moore, the sum of one thousand dollars, 
the amount of the injuction bond. The pleadings are stated 


’ in the opinion of this court. 


v 
Reed. 


James T. Morehead for the plaintiff. 
W. A. Graham and Norwood for the defendant. 


Dantet, J. The bill is to set aside and cancel a contract, 
made with Anselm and John Reed, for the purchase of a 
stock of goods and of a term in a store house, at the price of 
$2300, but, as the plaintiff says, actually worth but $1263. 
The plaintiff states that he is an illiterate man, and that, at 
the time the supposed contract was entered into by him, he 
was so very drunk that he did not know what he was.doing 
—that, the next morning, when he got sober, and when he 
was informed by the defendant A. Reed what he had done, 
he proposed to rescind the said contract. But Reed refused 
and threatened him with the penalty of $2000, which they 
said was stipulated by a writing entered inte to complete the 
contract, but whieh writing was unknown to the plaintiff. 
Being i)literate, and ignorant of business and of the law, 
without a friend to advise him, and under great fear and a- 
larm of being entirely ruined by the enforcement of pay- 
ment of the said penalty of $2000, he, in compliance with 
what the defendant stated to him had been the contract, ex- 
ecuted to them a bill of sale for three slaves, priced at $900, 
abond for $1400, and a deed of trust to J. J. Reed, as trus- 
tee, upon his lands and other property, to secure the payment 
of the said bond, when it became due—and he took posses- 
sion of the store. For and on account of the aforesaid fraud- 
ulent contrivances, the plaintiff, by his bill, prays, that the 
said contract may be decreed to be rescinded, his slaves re- 
turned, and the bond and deed of trust cancelled; and that 
the defendants be compelled to take back their goods. The 
bill also prayed an injunction to restrain the defendants from 
negotiating the bond, or selling the plaintiff’s property under 
the deed of trust. 
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Jane 1841 ‘The defendants answer. A Reed says that he was the act 


ea 


core 18@ partner in the firm—that the plaintiff came to the stom 
on the 14th day of April, 1839—that he proposed to sell this 
defendant a negro woman and her two children for $900, 
which this defendant refused, unless he would take goods or 
promissory notes. The plaintiff then asked the defendant 
what he would take for his goods and the lease ot the store 
house, as they stood. Defendant refused to sell them imthat 
way; telling the plaintiff that he could not accurately esti- 
mate the value by several hundred dollars; that the goods 
had never been invoiced since the business commenced, 16} 
months before. The plaintiff then took an examinationef 
the contents of the shelves, and in the space under and be 
hind the counter. He said he wished to set his son up inthe 
business; it would be a good school for him; and, if he par 
chased, he should place his son there. After chaffering for 
a length of time, he offered to let the plantiff have the goods 
and lease of the store house for $2300, and take his three ne- 
groes in part payment at $900, and his bond and security dor 
$1400, payable at the expiration of the lease. Defendant 
stated to the plaintiff, that it was a haphazard business with 
him, and that he would prefer to take an inventory of the 
goods—that the plaintiff should have them at 10 per cam 
on the cost. The plaintiff, after much hesitation and agaia: 
looking through the store, agreed to aceept the offer. The 
terms of the bargain were then distinctly recited by the de 
fendant, and the plaintiff gave his full assent thereto. The 
plaintiff then insisted that the defendant should draw upia 
writing a memorandum of the agreement, in which they 
should bind themselves for its performance. Defendant pro- 
posed to put it off until the next morning, but the plaintiff 
insisted that it should be then done. He drew the memo- 
randem in which each party was bound for its fulfilment da 

the penal sum of ¢2000, which they both signed, and J.J. 

Reed became the witness. The defendants, A. Reed and J, 
J. Reed, aver that the plaintiff was then sober, that drunk- 
enness was not exhibited either in his conversation or in ‘his 
actions, before or after the conclusion of the coniract—that 
the plaintiff, on being invited; remained all night; he slept 
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jn a room with J. J. Reed, and in the morning commenced Juse:4641 
Moore 


a conversation abuvut the trade. The defendant A. Reed de- 
nies that the plaintiff, that morning or for weeks after, ex- 
pressed to him any dissatisfaction with his said purchase, 
put avers that he went to the store and commenced selling, 
The plaintiff in the morning proposed that John Reed, the 
other partner, should be sent for and the writings then com- 


which was accordingly done, and the writings com-, 
pleted and executed. He avers that the plaintiff was then | 


sober, nor was he impelled by any species of duress or fraud 
to complete the said contract, but he did the same willingly 
and eagerly. A. Reed says that he then destroyed the memo- 
randum made the night before; the plaintiff saying it was 
then of no further use, after he had executed the writings, 
which had been thus formally drawn up—that the plaintiff 
took possession of the store and goods, and, on the 19th day 
of the same month, again purchased of the defendants an 
addditional stock of molasses and iron, which the defendants 
had in another house—that the plaintiff brought and deliv- 
ered the slaves according to the contract. The defendants 
deny that the plaintiff is illiterate, but say he signs his name 
as well, and has as good an education, as common laboring 
men, They deny that he is adrunkard or ignorant, but say 
that he possesses ordinary shrewdness, and is keen at a bar- 
gain. The defendants say they cannot tell with certainty 


‘the value and quantity of the goods; but that John Reed, on 


his arrival in the morning, said to his son (A. Reed) “ you 
have made a bad bargain;” and the defendant John says 
thathe then thought so, and yet believes so. Defendants a- 
ver that it was six weeks after the contract, when the plain- 
tiff and an ignorant and awkward clerk, ignorant of prices, 
made an inventory—that it was after the plaintiff had taken 
possession and been trading for some six weeks, that he first 
proposed to rescind the contract. ‘Thedefendant J. J. Reed, 
the witness and trustee, in his answer, denies that the plain- 
tiff was intoxicated at the time of the contract. ‘The defen- 
dants deny all fraud and combination. 

This answer was filed at Fall Term, 1840. ‘The plain- 
tiff then replied. Afterwards in the vacation, to wit, on the 


v 


Reed, 
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Jane 1841 24th of December, 1840, the plaintiff petitioned a-Judge to 


Moore * 


v 


Reed. 


grant him a writ of injunction to restrain the defendant from 
selling under the deed of trust, and the injunction was grant. 
ed. AtSpring Term, 1841, the defendants moved to dissolve 
the injunction, and the court did dissolve it, being of theo. 
pinion that the answers of the defendants denied the equity 
of the plaintiff’s bill. ‘The court thereupon decreed that the 


.defendants recover against the plaintiff and his surety Levin 


Moore the sum of $1000, the amount of the injunction bond, 
From which decree, with the consent of the court, the plain- 
tiff appealed. 

On a motion to dissolve an injunction, usually the court 
can look at nothing but the answer, and the exhibits filed 
and admitted by the answer. The plaintiff calls upon the 
defendant to testify whether the facts and circumstances stated - 
in his billarenot true. If the defendants in their answer de 
ny the facts and circumstances, which make the plaintiffs 
case, the injunction of course must fall, as the proof fails, 
We have examined the bill, answer and proceedings in this 
case, and must say, with the Judge, who decided below, 
that the answers of the defendants have denied all the facts 
and circumstanecs, which make up the equity of the plain- 
tiff’s bill. But there is one part of the decree, which,we 
think, is erroneous: it is in decreeing $1000 against the plain. 
tiff and his surety on the injunction bond. The act 
sembly (Rev. St. c. 32, s. 13) directs that, on a dissolution 
an injunction, the bond shall be proceeded on in the 
manner and under the same rules and restrictions, that: 
given upon appeals from the County to the Superior Court — 
are proceeded on. It is obvious from the reference to appeals; 
from the County Court, as well as from the antecedent see) 
tions of the act, that this provision can only apply to injane. 
tions to restrain executions on judgments at law. ‘There has, — 
been no judgment at law against the principal. The defen- 
ants’ remedy on the injunction bond is not by a motion onal 
the statute, but at common law. The decree against the, 
plaintiff and his surety for $1000 will be reversed; va residue 
of the decree dissolving the injunction is affirmed. 

_ We take the opportunity of remarking that the COUTSE | 
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which was pursued in this case of granting an injunction af. June 1841 


ter bill and answer, upon a petition presented to a Judge in 

vacation, seems to us irregular. If any new matter had 

occurred, raising an equity to support an injunction, such 

matter should have been disclosed by a supplemental bill. 
This opinion will be certified to the court below. 


Per Curiam, . Ordered accordingly. 


ANNE MILLER v. LEMUEL BINGHAM & at. Executors, &c. 


An express trust is not, as was formerly held, a chose in action, bat in 
equity is considered a present interest, an estate in possession. There- 
fore, where such a trast is in a feme, in personal property, and she mar- 


"les, the whole interest of the wife vests in her husband immediately 


and absolutely, and on his death, before his wife, belongs to his per- 
sonal representatives. 

The possession of the trustee is in equity the possession of the cestui que 
trust. 

The doctrine applies, even where the trustee is to hold the property, and 
"pay over only the annual rents, profits, &. 


“Tie court will not, however, of course divest the trustee of the manage- 


» oment of the trast property, and deliver possession to the cesfui que trust. 
_ This mast oan upon the intention of him, by whom the trust was 


created. 


‘Where poseette is conveyed to a trostee, in trust for the sole and separate 
*"yse of a woman then married, and she survives her husband and marries 


‘a second time, the wife no longer holds the property to her sole and sepa- 
rate use, but her whole interest, if it be personal property, vests in her 
second husband. 


Thecases of Dick v. Pitchford, 1 Dev. & Bat. Eq. R. 480; Granberg v. 


Mhoon, 1 Dev. 456; Pettijohn v. Beasley, 4 Dev. 512; Davis v. Cain, 
Ilred. Eq. Rep. 304; Rudisellv. Watson, 2 Dev. Eq. Rep. 430, cited 
and approved. 


; This was a case trausmitted by eonsent fram the Court ot 


Equity of Davie County, at Fall Term, 1840, to the Su- 
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June 1841 preme Court for hearing. The pleadings and facts are 


Mill ma 
Bingham 


— forth in the opinion of this court. i 


D. F. Caldwell and Iredell for the plaintiff. 
Waddell and Barringer for the defendants. 


Dantet, J. Maxwell Chambers, the father of the plain- 
tiff, bequeathed as follows: “I give and bequeath to my son, 
Edward Chambers, as trustee of my daughter, Anne Cham. 
bers, (wife of Henry Chainbers,) the following negroes: Beck, 
&c. to have and to hold to my said son, Edward, in trust, 
and for the benefit of my daughter, Anne Chambers, and her 
heirs forever. It is my wish and request that my son B& 
ward will pay over to my daughter Anne, the profits arising 
from the said negroes, semi-annually, for her support and 
comfort.” In a codicil to the will, the testator says, “My 
intention in the devise of the five negroes, to-wit, Beck, de 
to my son, Edward, Chambers, as trustee of my daughter, 
Anne Chambers, my intention is this: I give the five negroes, 
to-wit, Beck, dc. to Edward Chambers to hold in trust, and 
for the sole benefit of my daugbter Anne, to support herda- 
ring her life, with the profits arising from the labor and hire 
of the said five negroes, and their increase. And if my 
daughter Anne should have lawful issue living, at the timeof 
her death, then I devise and order that the said Edwanl 
Chambers, trustee of my said danghter Anne, shall deliverand 
convey absolutely, at the death ef my said daughter, the said 
five negroes and increase, to the said lawful issue of my said 
daughter Anne, living at the time of her death. And if my 
daughter, Anne Chambers, should die without having issue, 
that then my son Edward shall convey the said five negroes 
and increase in equal shares to my heirs, or shall sell the ne- 
groes and divide the money in equal proportions among my 
heirs.” Hepry Chambers died, and his widow, the said 
Anne, married George Miller. ‘The trustee died, and George 
Miller wes appointed trustee by the Court of Equity, and 
took into his possessior the said slaves. George, Miller then 
died, and the defendants are his executofs. Anne, the widow, 
claiming as cestui que trust, has filed this bill, for an at 
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_count of the rents and hires of the said slaves, since the death June 1841 
of Miller, her last husband. The deferidants have answered Miller 
and claim the rents and hires of thé negroes, as belonging to —y 
the estate of their testator. Bingham. 
‘That the slaves were well settled by the will to the sepa- 
rate use Of Anne Chambers, and excluded any right of her 
then husband (Henry Chambers) is very clear. Davis v: 
Cain, 1 Ired. Eq. Rep. 304. Rudisill v.. Waison, 2 Dev. 
Eq. Rep. 430. But there is nothing in the will of Maxwell 
Chambers to shew, that he anticipated a second marriage of 
his daughter, and he did not attempt to provide against such 
acontingency. The equitable interest in the slaves was 
given to the plaintiff for life. In this court the trust in @ 
thing is the estate in that thing. The plaintiff, therefore, 
had a right to make an assignment of her interest in the 
slaves; on her second marriage, therefore, her interest passed 
to her husband. 'The second husband took the .slaves into 
his possession. If, however, he had not taken them into his 
actual possession, and they had been in the possession of any 
other trustee under the will, still such a possession would 
not have been adverse to the husband; for the actual posses- 
sion of the trustee is but considered as that of theperson ben- 
eficially entitled; indeed the estate of the trustee exists en- 
tirely for the benefit of the cestui que trust. Where the trust 
is express, as in this case it is, there can be no’ adverse _pos- 
session between the trustee and cestut que trust. It is not, 
however, of course, to divest the trustee of the management 
of the trust property, and to deliver the possession to the ces- 
tui que trust for life. It must depend on the intention of 
the settlor, or him, by whom the trust was created. Tidd 
y. Lister, 5 Mad. Rep. 429; Dick v. Pitchford,1 Dev. & 
Bat. 480. A chose in the possession of the trustee of the 
feme, therefore, is not a chose in action, but it isa chose in 
possession, and will on her marriage (ifa chattel) pass to her 
husband. Granbery v. Mhoon, 1 Dev. 456; Pettijohn v. 
Beasley, A Dev. 512. A trust is not, as it was formerly 
held, a chose in action, but a present interest, an estate in pos- 
session. Mitford v. Mitford, 9 Ves. 98, 99; Burgess v 
. Wheate, 1 Eden, 223, 224. Lewin on Trusts, 523. The’ 
13 


* 
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Jane 1841 circumstance of the trustee being directed to pay the rents 
and hires semi-annually does not alter the case. In Ben. 
son v. Benson, 9 Cond. Ch. Rep. 201, the testator directed 
the interest of £ 10,000 to be for the separate use of hig 
daughter Jane Lane, the wife of J. Lane, for her life, free 
from the debtsof her husband, to be paid to her at the end of © 
every six months. The husband died and his widow mar 
ried again. Held, that the trust for her separate use ceas- 
ed on the death of her first husband, and that the second 
husband was entitled to the interest. The same doctrine 
was laid down by the courtin Knight v. Knight, 9 Eng. 
Cond. Ch. Rep. 199. ‘These two cases are decisive against 
the plaintiff on all the points in the case. The bill must be 


dismissed with costs. 


Per Curiam, Bill dismissed with costs, 


SARAH SPACK AND OTHERS 
v8. 


JOHN LONG AND OTHERS. 


Guardians of lunatics are responsible for compound interest in the same 
manner and to the same extent as guardians of infants; and bonds, &. 


payable to them as guardians, bear compound interest in the same 
manner as bonds payable to the guardians of infants. 
The case of Branch vs. Arringion, 2 Car. Law. Rep. 252, cited and 


approved. 


An account having been heretofore directed in this cast 
(see 2 Dev. & Bat. Eq. Rep. 60,) and the master having now — 
made his report, exceptions were taken by one of the defend-- 
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ants, and these exceptions now came on to be heard. The na_ June 1841 


ture of the exceptions and the evidence in relation to them are Spack 
stated in the opinion of the conrt. im 


Boyden for the plaintiff. 
J T. Morehead for the defendant. 


Gaston, J. When this case was heretofore before us 
(see 2 Dev. & Bat. Eq. Rep. 60,) we directed an account to 
be taken of what was or ought to be in the hands of George 
Long, as guardian or executor of his father, Frederic Long, 
and that an account should also be taken of what might be 
due from John Long, former guardian of the said Frederic. 
This has been done by the commissioner, and no exception 
is made to his report by the defendant George, and, therefore, 
as tosaid defendant, the report must be confirmed. Several 
exceptions, however, have been taken thereunto by the de- 
fendant John. 

The first exception is to so much of the commissioner's 
report as finds the defendant John indebted in the sum of 
$505 75 cents, because of the personal funds, which came to 
his hands as guardian and were not paid over to his succes- 
sor. The exception takes three distinct grounds. In the 
first place, it is insisted that the commissioner erred in char- 
ging the defendant with annual interest upon the balance in 
hishands, while he was guardian; because that guardians of 
lunatics are not, like guardians of minors, chargeable, in ac- 
count with their wards, with compound interest. The lia- 
bility of the guardian of a minor for compound interest re- 
sults from the duty imposed upon him to lend out any bal- 
ance in his hands upon bond with surety, and to account for 
the interest annually. Branch v. Arrington, 2 Car. Law. 
Rep. 252. This was the rule before the act of Assembly 
was passed, directing that bonds, notes and other obligations, 
taken to one as guardian, should bear compound inter- 
est. Act of 1816, c. 925, Rev. Code. (Rev. St. c. 54,s. 13.) 
Now, as the act, authorising the appointment of guardians 
to lunatics, enacts that such guardians shal! have the same 
powers to all intents, constructions and purposes, and shall 
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Jane 1841 be subject to the same rules, orders and restrictions, as guar- 
"Space dians of minors, there can be no question but the same 


Lene. 


rests upon them of making profitable to their wards the a: 
nual balance, that may be on hand, and of course that 

are subject to the same rule of accountability. This would 
be the case, in our judgment, even if they had not the facili- 
ties of collecting interest, given to the guardians of minorsby 


the act of 1816. We think, however, that, by a fair construc 


tion of the law, guardians of lunatics are entitled to the be 
efit of the facilities given by that act, equally with all other 
guardians. 


It is next insisted that the commissioner erred in cham 
ing the defendant with compound interest, after his guardian 
ship ceased and while his brother George acted as guar 
dian. Now, the decree that John shall account is based upan 
the declaration that John exercised acontrol and influense 
over George, so as to prevent the latter from calling hima 
account. And as the latter is insolvent, it is just that theiiae 
mer shall be responsible to the same extent as the iat 
ter would have been, had+he performed his duty in = 
respect. 

It is objected that the commissioner has made no allow: 
ance to John for the charge of maintainirg his lunatic tat 
er, while he acted as guardian. As we concur in the maim 
in the conclusion, which the commissioner has drawn from 
the evidence, that the charge of maintaining the lumaiie 
ought to be defrayed out of the profits of the real estate ialll 
by John, we hold that no credit, because of that chamge 
should be given to John in this account. 

The first exception is therefore over-ruled. 

The remaining exceptions are so connected with each 
other, that they may all be considered together. Befar 
Frederic Long became a lunatic, he settled property upaa 
several of his children, but it does not appear that he gave 
any absolutely to hisson John or Henry. By his will, how 
ever, which was never afterwards revoked, he devised» 
Henry the land, which is called in the report and spoken #l 
by the witnesses as “the old place,” and put him in the ae 
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tual possession of part thereof, with licence to use and enjoy Jone 1841 
its profits. He devised also another tract with an adjoining Speck 
mill to John, and put him in possession thereof and encour- 
him toclear the land, which was then a forest, and to Long. 
establish a settlement on it. After the father became a luna- 
tic, John purchased from Henry the land devised to him, 
and it is in evidence that, until this time, John and Henry 
maintained and supported their father without charge. Now 
we agree with the commissioner, that it is a fair presump- 
tion of intent on the part of the father, when this arrange- 
ment was made with these sons, that he should have what 
he might need for his maintenance or support out of the 
profits, thus permitted to be taken by them from property, of 
which he had given them possession, but whereunto they 
had no present title, and the whole charge of maintaining 
the father, after he became lunatic, ought we think to fall 
upon John, from the time he succeeded to George’s interest 
in the land, whereof George had been put in possession. 
But we do not concur with him in charging John any further 
because of rents. We have many reasons for disallowing 
such charges, but mainly and especially, because, on exam- 
ining the mass of depositions, affidavits and examinations, on 
which the commissioner reports, there can be found no sat- 
isfactory data, upon which to state an account of rents and 
profits on the one side, and reparations, expenditures and 
charges on theother. The testimony seems to be almost uni- 
versally that of opinion, and of opinion not a little influenced 
by the prejudices and wishes of those who testify. 
We direct therefore all the other matters of account, stated 
_ as to the defendant John, except the account for the per- 
sonal fund, which pased through his hands, and of which we 
have already expressed our approbation, to be corrected, by 
charging him only with the amounts respectively, for which 
George, after he became guardian, has been credited, for and 
because of the maintenance of the lunatic, and with interest 
thereon down to the present time; allowing him all the cred- 
its, which have been found by the commissioner, to which 
no exception has been taken by the plaintiffs. 
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Jone 1841 ‘To this extent these exceptions are allowed, and beyond 
this they are over-ruled. 


Prr Curiam, Ordered accordingly, 


AMOS T. JONES AND OTHERS, by Guardian, 


vs. 
LUNSFORD A. PASCHALL, Adm’r, &c. 


A. devised, among other things, as follows: “It is further my will and 
desire that all my children, those of my first wife, to-wit, B. C. and, 
and those of my second wife, to-wit, E. and F’. shall be equally pm 
vided tor in property and their estates upon their arriving at full 
respectively, to be as nearly equal as may be; and whereas under 
will of Amos Gooch, dec’d, the three children of my first wife willie 
at my death entitled tothe tract of land on which I now live and which 
is valuable, it is my will and desire that my executors select time 
good men, to value the said land on which I live, and then to valued? 
my slaves, remaining after my wife’s share is set off, a sufficient 
ber to be equal in value to the said land, and that said slaves so 
ed be set apart by my executors, and it is my will and desire that they 
belong absolutely to my two children E. and F, and that they be kegt 
together undivided until the said E. and F, shall arrive at full ageant 
then be equally divided between them”. The testator, in a previom 
part of his will, had given to E. and F. the remainder in two tractsdl 
land, after the death of his widow; and the only other devise in his will . 
toany of his children was, that the rest of his negroes and all the zeae 
due of his estate should be equally divided among all his children, a& 
ter taking out what he gave his widow. Held that, under the clagw 
recited, the children E. and F. took absolutely the negroes so directed 
to be valued and allotted to them, independent of what they were 
titled to under the other clauses of the will, notwithstanding they 
would thas obtain a larger portion than the other children. 


This was a bill filed at the Spring Term, 1840, of Grae 
ville Court‘of Equity. The bill alleged that Thomas Jones 
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died in 1837, seizedand possessed of a large real and person- June 1841 

al estate, having first duly made his last will and testament, Siete 

sufficient to pass lands, which wasduly proved at Term = y 
of Granville County Court —that, the executors therein Paschal. 

named having refused to qualify, administration with the 

will annexed was duly granted to the defendant, Lunsford 

A. Paschall, who received into his possession all the person- 

al property of the testator—that, among other devises in the 

said will, was the following: “It is further my will and de- 

sire that all my children, those of my first wife, to-wit, Amos 

T’. Jones, Ruffin Jones and Duffy Jones, and those of my 

second wife, to-wit, Loton Jones and Thomas Jones, shall 

be equally provided for in property and their estates upon 

their arriving at full age, respectively, be as nearly equal as 

may be; and whereas under the will of Amos Gooch, dec’d, 

the three children of my first wife will be at my death enti- 

tled to the tract of land on which I now live and which is 

valuable; it is my will and desire that my executors select 

three good men to value the said land on which I live and 

then to value of my slaves, remaining after my wife’s share 

is set off, a sufficient number to be equal in value to the said 

land, and that said slaves so valued be set apart by myexecu- 

tors, and it is my will and desire that they belong absolutely 

to my two children, Loton and Thomas,and that they bekept 

together undivided until the said Loton or Thomas shall ar- 

ive at full age, and then be equally divided between them” 

—that the complainants were the three children of the testa- 

tor mentioned in the said will by the first marriage, and two 

of the defendants were the children therein mentioned of the 

second marriage—that the true construction of the clause re- 

ferred to was, not that the two defendants, Loton and Thom- 

as, should have all the negroes so valued, but that the land 

and the negroes should be valued as mentioned in the said 

clause, the value of the land and the negroes added together 

and divided into five equal parts, and, so far as the negroes 

were concerned, that two of those parts should be given to 

Loton and Thomas, and the other three parts to the com- 

plainants, according to which mode of division, the complain- 

ants retaining their land, the children would all be equal in 
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June 1841 property as intended by the testator, as far as it concerns 


Jones 


v 


clause. The bill then stated that the administrator had 
a different construction on this clause, and refused to = 


Paschall. and prayed an account, &c. 


It appeared from the will, which was annexed to this} 
and made a part of it, that in a previous clause the 
had given to the defendants, Loton and Thomas, the 
der in two tracts of land after the death of his wife, and 
excluding the clause in dispute, the only legacy to the 
children by the first marriage was in the residuary 
where he gives to each of his five children the rest of hisy 
groes and all the residue of his estate, to be equally divid 
among them. The answers of the defendants admitted @ 
facts stated in the bill. The administrator stated that he w 
ready to account and pay over, but could not do so with sal 
ty, unt] the court had placed the proper construction on 
will, and Loton and Thomas, the other defendants, 
ted to whatever decision the court might make, claimi 
negroes in question, however in opposition to the plai 

At Spring Term, 1841, the cause was set for hearin 
transmitted to the Supreme Court. : ‘4 

No counsel appeared for either party inthis court. 

Gaston, J. It is difficult, perhaps impracticable, togim 
to the section of the will, which we are called upon tog 
pound, any construction, which may not contravene te 
words of one or other part of it. The first clause: “It isi 
ther my will and desire that all of my children, those of ay 
first wife, to wit, Amos Jones, Ruffin Jones and Duffy Jones, 
and those of my second wife, to wit, Loton Jones and Them 
as Jones, shall be equally provided for in property, and thet 
estates upon their arriving at full age respectively, be as nem 
lyequalas may be,” per se obviously imports an intention@ 
the part of the testator, of individual equality; that each child 
shall be as nearly equal, as practicable, in point of proper 
ty. But the latter clause of the section declares in tem, 
which will admit of no other construction, that the propery 
contemplated in that section shall be so valued and allotted, 
that the éwo children of the second wife shall receive # 
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much as shall be equal in value to the whole of that, which Jane 1841 
at his death will accrue to the three children of the first wife. oo ey 
The equality thereby effected is an equality between the iy 
classes, not between the individuals. The words are as Paschal. 
explicit as possible: “ and whereas, under the will of Amos 
Gooch, deceased, the three children of my first wife will be 
at my death entitled to the tract of land on which I now live 
and which is valuable, it is my will and desire that my ex- 
ecntors select three godd men to value the said land on 
which I live, and then to value of my slaves (remaining af- 
ter my wife’s share is set off ) a sufficient number to be equal 
in value to the said land, and that said slaves so valued be 
set apart by my executors, and it is my will and desire ‘that 
they belong absolutely to my two children, Loton and Tho- 
mas, and that they be kept together undivided until the said” 
Loton and Thomas shall arrive at full age, then be equally 
divided between them.” In this conflict—or apparent con- 
flict—between the first and last clauses of this section, we 
hold it proper to assign to the latter the controllinginfluence; 
and this for several reasons. In the first place, this is the 
enacting or disposing part of the section. Nothing is done 
—no property is given or allotted, in the section, until we 
come to this clause. All the preceding parts do but consti- 
tute the proem or recital introductory to what is finally di- 
rected to be given or allotted in the concluding clause. The 
‘testator declares a wish or desire of equality im property be- 
tween his children, then states a fact, which may thwart his 
purpose, unless he make a special provision to meet the case; 
and finally proceeds to declare directly and specifically what 
disposition shall bemade of his property, in order to effect his 
purpose. Now it is a rule of good sense, as well as of law, 
that a recital or preamble, however important, as explanato- 
ry of an ambiguous enactment or disposition, which it in- 
troduces, cannot be permitted to overrule the enactment or 
disposition, if it is free from ambiguity. It is a key to un- 
lock the cabinet, where the will of him, who gives the law 
in the prescribed case, is to be found; but it is not the cabi- 
net, in which that will is deposited. In the next place, the’ 
language of the final or disposing clause is more unequivo~ 
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June 1641 cal and unyielding than that in the introductory clause. The 
j former can admit of but one interpretation. Whatever is 
v given by it, is given by name to his two children, Loton and 
Paschall. Thomas, absolutely. The gift is of as many. négroes as 

shall be equal in value tothe value of the tract of land 
avhereon he then resided; and he expressly recognizes that 
this tract is, at his death, to be enjoyed by “the three chil. — 
dren of his former wife.” ‘I'he two, Loton and Thomas, 
are to have as much as the other three. By no gloss—by 
nothing less than an explicit declaration to the contrrry, 

that made under such circumstances as to entitle it to higher _ 
reverence, and therefore to be regarded as annalling, to that 
extent, the precise disposition actually made in this clause, 
can it be held that Loton and Thomas ‘shall receive but two — 
thirds of the value of the land, which is to be enjoyed by 
the other three. Now, while it is admitted, that the mom 
obvious construction of the first or introductory clause is. of 
an intended equality between the children as individuals— 
its language is not absolutely repugnant to the inference of 
an intended equality between them as classes—that is to 
say, “the children of his first wife, to wit, Amos Jones, Ruf 
fin Jones and Duffy Jones,” on the one side, and “ those of 
his second wife, to wit, Loton Jones and Thomas Jones” of 
the other. Moreover—although the declaration of the testa- 
tor’s will fora certain equality between his children is. 
made with direct reterence to the disposition, contained in 
that section only, it is, nevertheless, a declaration of an ez 
isting motive, at the moment of making his will. As such, 
it must |rave had some influence upon all the dispositions 
therein contained. Now, although these children are con- 
stituted residuary legatees and devisees, and therefore take 
equal shares ot whatover is not specifically given away, 
there are special and exclusive gifts to the two children, Lo- 
ton aud Thomas, which cannot be controlled by the words 
in this clause, and which demonstrate, that, at the time of 
making the will, the testator did not intend an exact individ- 
ual equality—that he was not under the influence of that 
motive—and that, therefore, in describing his general pur- 
pose of equality in the clause in question, it was a purpose, 
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which would permit each of the two children, Loton and June 1841 
Thomas, to have a larger portion of property than either of —~~—— 
his three elder children. ‘The special and exclusive gifts, to ‘aur 
which we refer and for which there are no compensating Paschall. 
gifts to his other children, are of the two tracts on Green’s 
Creek, subject to the widow’s life estate, with a special ap- 
propriation of five hundred dollars to their improvement, 
These certainly Loton and Thomas do take—and, by taking 
these, they are, by the act of the testator, made richer than 
either of their brothers. And finally—if the first clause 
could be deemed entirely dispositive, and as completely cer- 
tain as the Jast—and they cannot be reconciled to each other 
by any exposition—then the former must give way to the 
latter, upon the principle that in a will the last declaration of 
a testator’s purpose must prevail. It must be declared, there- 
fore, that the construction contended for by the infant defen- 
dants, Loton and Thomas Jones, is the true construction of 
this will. 


Per Curiam, Declared accordingly. 


—_—— Sl 


| ta A 


‘ 
. 
j 
». 
f 
f 
0 
E 
yf 
of 
\- 
is 
n 
a 
n, 
1s 
l- 
ce 
y 
0- 
is 
of 
d- 
at 
T- 
e, 





EQUITY CASES IN THE 


s 


DUNCAN CAMERON AND GEORGE MORDECAI, 
Ex’rs of John Rex, 


v8. 
THE COMMISSIONERS OF RALEIGH & al. - 


Jane 1841 A. by will, dated in 1838, devised his slaves to trustees, to be removed 

—————_ as soon as practicable to Africa and there settled in some colony, am 
der the patronage and control of the American Colonization Society, 
with a proviso, that in case any of the said slaves should refuse tobe 
so removed, the slave so refusing should be sold and the proceeds of 
the sale should be added to the fund created for the removal and sip 
port of such of the slaves, as should be removed with their consent— 
He then devised as follows: “It is my will and desire that the land 
and plantation about three miles west of Raleigh and the several low 
of land comprizing my tan yard establishment, -together with al} my 
crop, stock of every kind, plantation tools and carriages, implements 
for tanning and currying, household and kitchen furniture belong. 
ing to me at the time of my death be sold by the said (Trustees) a 
the surviver of them—and the proceeds of such sale shall constitatg 
a fund to defray the expenses incidental to the removal of my slaves 
to some colony in Africa under the patronage and control of the Ameri 
can Colonization Society, and for the establishment of said slaves ia 
such colony after their removal to the same.” The testator then de 
vised all the residue of his estate in the State of North-Carolina tothe 
same trustees, for the purpose of erecting and endowing an Infirmary 
or Hospital for the sick and afflicted poor of the City of Raleigh— 
It was held—First, that-a stock of leather, which the testator had in his 
tanning establishment at the time of his death, passed under the clause 
devising certain property to be sold and the proceeds to constitute @ 
fund for the removal and establishment of his slaves; Secondly, that aot 
oaly so much of the fund provided by this clause, as is necessary for the 
removal of the slaves, but the whole fund is appropriated to their remo 
val, and also to their comfortable settlement in Africa—and that noneaf 
it falls into the residuum. Thirdly, that this devise is good as a devise 
to a charitable purpose, and it is not against the policy of this State te 
permit the emancipation of slaves, provided they be removed and be 
kept removed out of the State. 


This was a cause removed from Wake Court of kquity a 
Spring Term, 1841, to the Supreme Court, by consent al 
parties. ‘The pleadings, so far as they are necessary to shew 
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the object of the bill and the points in dispute, are set forth June 1841 


in the opinion delivered in this court. 
John H. Bryan for the plaintiffs. 
George W. Haywood for the Commissioners of Raleigh. 


Gaston, J. The late John Rex, of the City of Raleigh, 
by his will duly executed, after devising to his nephew, John 
Rex, of Montgomery County, Pennsy]vania, a tract of land, 
situate in that county, devised all his real estate in the State 
of North Carolina unto Duncan Cameron and Geoorge W. 
Mordecai and the survivor of them, upon certain trusts there- 
in afterwards particularly declared. He then bequeathed 
unto the said Duncan Cameron and George W. Mordecai and 
the survivor of them all his slaves, in trust to cause the said 
slaves, as soon after the testator’s death as practicable, to be 


removed to Africa, and there settled in some colony, under 


the patronage and control of the American Colonization So- 
ciety; with a proviso, that in case any of the said slaves 
should refuse to be so removed, the slave so refusing should 
be sold and the money, arising from the sale, should be ad- 
ded to the fund created for the removal and support of such 
of the slaves, as should be removed to Africa with their con- 
sent. ‘The testator proceeded to declare his will as follows: 
“It is my will and desire that the lands and plantation, about 
three miles west of Raleigh, and the several lots of land, 
comprising my tan yard establishment, together with all my 
crop, stock of every kind, plantation tools and carriages, im- 
plements for tanning and currying, household and kitchen 
farniture, belonging to me at the time of my death, be sold 
bythe said Duncan Cameron and George W. Mordecai, or 
the survivor of them—afd the proceeds of such sale shall 
constitute a fund to defray the expenses incidental to the re- 
moval of my slaves to some colony in Africa, under the pat- 
ronage and control of the American Colonization Society, and 
for the establishment of said slaves in such colony after their 
removal to the same.” ‘The testator then gave to the same 
devisees and the survivor of them, all the money belonging 
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Jane 1841 to him, all the debts due to him, and all the residue of hig 





Cameron : : 
vy for the erection and endowment of an infirmary or hospital 

Commis- 

sioners of 


estate, not therein devised and appropriated, in trust to and 


for the sick and afflicted poor of the City of Raleigh, upona 


Raleigh. lot of twenty acres adjoining the said city, which he the 


appropriated to that purpose—and directed that when the 
constituted authorities of the city should appoint trustees, ea. 
pable in law of holding the same, then his said devisees or 
the survivor of them should convey the said lot of twen- 


ty acres and the fund accruing from the money belonging 


to him, the debts due to him, and the residue of his estate, as 
above described, unto the said trustees, so to be appointed, 
in trust for the erection and endowment of such hospital, 
And the testator further constituted the said Duncan Cameron 
and George W. Mordecai Executors of his will. The testa 
tor died, the executors proved the will, entered immediately 
upon the performance of the trusts thereby imposed, and 
caused all the said slaves, with the exceptiou of a negro 


woman Winney, who would not consent to leave the state, 
to be removed to the Colony of Liberia in Africa, a colony 


under the control and patronage of the American Coloniza- 
tion Society, where they are now residing as free persons. 
The const:tuted authorities of the City of Raleigh, have ap- 
pointed trustees, capable in law of holding the property ap- 
propriated for the erection and endowment of the hospital, 
and the Legislature to enable the said trustees more efficient- 
ly to execute the trust reposed in them, have, by a specialact, 
constituted them and their successors a body corporate and 


politic by the name of “The Trustees of the Rex Hospital 


Fund.” This bill is filed by the plaintiffs, the said Cameron 
and Mordecai, for the advise of the court upon certain ques- 
tions of alleged difficulty in the construction of the will, and 
also that they may have a settlement of their accounts, under 


the direction of the court, and to it are made parties defend- ~ 


ants the commissioners of Raleigh, the said trustees, and the 
negroes so removed to Africa. The commissioners and 
trustees have answered the bill. The negroes not being in 
the state, were made parties by publication, and as to them 
the bill was taken proconfesso. A partial decree has been 
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made, and nothiug now remains for the action of the court; June 1841 
except the questions upon which their advise has been 





Cameron 
prayed. . pa 
The first question is, whether a stock of leather, which the Commis- 
sioners of 


testator had in his tanning establishment at the time of his Raleigh. 
death, constitutes a portion of the fund, appropriated for the 
removal of his slaves to Africa and their establishment there, 
or falls into the other fund, provided for the erection and en- 
dowment of the hospital. Upon this question we are of o- 
pinion that the stock of leather does constitute a part of the 
first fund, and does not fall into the second. Stock, as mean- 
ing a personal capital, set apart for use or profitable employ- 
ment, is confessedly of various kinds—such as agricultural, 
mercantile, manufacturing, or vested in public or corporate 
funds. The expression used here is “stock of every kind,” 
and it is used in the same sentence, in which the testator 
disposes of his plantation and his tanning-establishment. 
No reason can be discovered, why terms so broad, used in 
this connection, can be restrained to stock belonging to the 
plantation, and exclude stock, belonging to the tannery. 
No argument in favour of such a construction can arise from 
the testator having expressly named his implements for tan- 
ning, because, in the same sentence, he has named also his 
plantation tools. We are not at liberty to look out of the 
wil) for its meaning; and, if we were, we gannot hold, that 
the greater or less amount of this stock ought to affect the in- 
terpretation of the will. 

The negro woman Winney, who refused to go to Liberia, 
had been purchased by the testator upon a credit, and the 
price was unpaid athis death. The executors rescinded the 
contract with the seller, returned the slave and took in the 
testator’s note. And it is asked of us whether the amount of 
this note ought not to fall into the first fund. We answer 
this question in the affirmative. ‘The debt, which the testa- 
tor owed for the purchase of Winney, was chargeable on the 
residuary part of the estate, given to the hospital fand—and 
the value of Winney, if she refused to be removed, belonged 
to the colonization fund. She did refuse—and the transae- 
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June 1841 tion was stibstantially a re sale, and the produce of such 


Cameron 


v 
Commis- 


sioners of 


Raleigh. 


~ sale must be appropriated as the testator has directed. 
The remaining question arising upor ‘the pleadings 
whether the whole of the fund appropriated to the 
and settlement of these negroes is given for the beneficial 
of the removed negroes, to be applied to their support’ . 
advancement and as their property, of whether it is 
subject to a charge for their removal to Africa and the 
necessary expenses, incidental to their settlement in a * 
country, and after satisfying these expenses, does not f 
and pass with the general residte. In the answer of 
Commissioners of Raleigh it is insisted, that the testator en 
ly charged his estate with the expenses of removal ands 
tlement, and that the whole sum remaining i in the b 
the plaintiffs, after defraying such expenses, falls intel 
Hospital Fund. Two grounds are taken in support of 
claim. - The first for that the negroes, at the time of t 
tasor’s death, were slaves, and incapable of taking y 
that a trust for them or for their emancipation was 
and void, and therefore results to those who would 
been entitled, if no such disposition had been attempted. & 
is true; that as slaves at the death of the testator, they wan 
incapable of taking a beneficial interest under the. wi 


‘that this bequest cannot be upheld, except on the gro 


a devise or gift to a charitable purpose. ‘The validity 
disposition of property, either by deed or will, to “chari 
purposes” is acknowledged by our act of 1832, ch. 
enacted in chapter 18, of the Revised Statutes, by w 
proviston is made for compelling the executors or tru 

a charitable fund to account therefor. No definition isgi 
in thé statute of charitable purposes, but we see no ¢ 
doubt that liberation from slavery, when not forbi 
law or inconsistent with public policy, is a purpose of 
kind. Our Jaw and our policy alike forbid the manu 

of slaves to reside amongst us, but they never did forbs 
removal of them to a free country in order to their resi 
there as free people. Indeed, in the act of 1830, ch. 9 
chapter 101 of the Revised statutes—it is the declared pe 
of this State to promote and encourage their emancipall 
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so that they be but removed and kept removed without the June 1642 
State. Asa furid, therefore, devoted to a charitable purpose, ~~~ * 
not inconsistent but in accordance. with public policy—and 
applicable within a reasonable gperied after the testator’s 
death—we see no valid objections to the appropriation. The 

second ground, taken in support of the claim in the answer, 

is, that the whole ftind is not appropriated to the purpose of 

removal and settlement, but only so much as is necessary for 

those purposes. We are clearly ofa different opinion. The 

testator has expressly directed the whole fund tobeso applied, 

and there is no reason to restrain such application... “Settle- 

ment,” implies, where the fund is sufficient, comfortable set- 

tlement, and there can be no question but that the whole of 

the fund may be expended without going beyond such a pro- 

vision. ‘The objects of the Testator’s bounty are now free 

and capable of using, enjoying and applying, what may 

remain of the fund, appropriated for their settlement in 

Liberia. 


Per Curiam, Decree anesidingly. 


WILLIAM WHITE & OTHERS cv. ASHA WHITE & OTHERS, 


A. devised to his wife, whom he also appointed his executrix, one thou- 
sand dollars during her life, and atter her death to go to his children. 
The wife purchased negroes with this money, and they greatly iacreas- 
ed in value. Held that the children, the remainder-men, bad. no right 
or interest whatever in these negroes, but that they belonged absolute- 
ly to the wife. The remainder-men had only a right to the thousand 
dollars after the death of the wife. Upon a bill stating that this sum 
could only be raised out of the negroes, the court would, during the 
life of the wife, decree that they should be held as a security for the 
capital sum. 


This was an appeal, by leave of the court, from an inter- 
locutory decree made by his Honor Judge Nasu, at Fall 
15 
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June 1841 Term, 1841, of Washington Court of Equity, dissolving the 
~ injunction and annullinz the order of sequestration, thereto 
v__ fore made inthis case. The question involved is fully stated 
White in the opinion of this court. 


White 


J..H. Bryan and Heath for the plaintiff. 
No counsel for the defendant. 


Rurrin, C.J. In 1823 William White died, having made 
his last will and bequeathed io his wife, for life, the residue 
of his estate, with remainder to his four children, Joshua, 
Peggy, Solomon and William the younger, and he appoint. 
ed Mrs. White and another to execute his will. The widow 
proved it; and with a sum of money belonging to the estate 
she purchased in 1824 three slaves and took a bill of sale to 
herself. ‘This bill was filed in 1839 against Mrs. White, 
Joshua, Peggy and Solomon, by William the son and by Petti- 
john, who claims as assignee of Solomon, and it charges that 
Mrs. White made the purchase as executrix and trustee, and 
for the benefit of her children as well as herself: that the ne- 
groes have increased to ten, and that the widow has disposed 
of five of them, without the assent of the remainder-men, and 
threatens to dispose of the others for her own purposes, and 
to send them out of the State and beyond the reach of those 
entitled in remainder. The prayer is for an injunction 
against the removal of the slaves, and for a sequestration, un- 
til security be given for the production of the negroes at the 
death of Mrs. White and to abide the decree in the cause. 

The defendants answered. The material answer is that of 
Mrs. White, which denies that she purchased, as executrix or 
trustee, and exhibits the bill of sale to herself; and it avers that 
she purchased for herself exclusively, and hath always claim- 
ed and treated the negroes as herown. It admits that the 
money, with which she purchased, was a part of her hus- 
band’s estate, but states that the interest of her children there- 
in is not at all in jeopardy, and that she is well able to pay 
to them, at her death, the whole principal money, and insists 
that they are entitled to no more, and that the slaves belong 
to her. An injunction and sequestration were granted on 
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the bill; and on the coming in of the answers and on the mo- June 1841 


injunction dissolved; his Honor declaring his opinion that 
Mrs. White was the absolute owner of the slaves. From that 
decree the plaintiffs were allowed an appeal. 

The appeal, being from an interlocutory order, presents for 
the consideration of this court but the isolated point decided 
by his Honor. In disposing of that, it is also to be taken, 
that Mrs. White did not expressly, nor did she intend to pur- 
chase, as executrix; but intended to become the owner of the 
slaves in her own right. Supposing that to be so, the ar- 
gument for the plaintiffs is, that the money invested in the 
slaves was a trust fund, in the hands of Mrs. White, as execu- 
trix, for the benefit of herself and her children, and, therefore, 
that the original trust, to which the fund was subject, attach- 
es to the slaves, in which it has been invested, which are to 
be substituted for the money. The principle, we admit, is a 
sound one in morals and in the law of this court, that an exe- 
cutor or other trustee cannot convert ‘one species of property 
into another, to the prejudice of the cestui que trust, nor to 
make a gain to himself. Hecannot use the trust fund for his 
private profit; but, although he must bear the losses, the lega- 
tee or other cestui que trust has an absolute right to charge 
the trustee with interest on the money used, or at his elec- 
tion, to adopt the purchase and take the thing, in which the 
money has been invested, with all the profits. Burdett v. 
Willett, 2 Vern. 638. Chadworth v. Edwards, 8 Ves. 46. 
Ryall v. Ryall, Ambl. 413. Newton v. Bennett, 1 Bro. 
Ch. Ca. 361. Trevesv. Townshend, 1 Bro. Ch. Ca. 384.— 
But that principle does not appear to us to reach the case 
before us. The doctrine has no other foundation than this, 
that the person, who, as cestui que trust of the original fund, 
claims the property, in which it has been invested, was, in 
the view of the Court of Equity, the owner of the fund, and, 
therefore, entitled to the profits of it, as well as the capital. 
For that reason, it does not seem to apply here. If the tes- 
tator had directed the money to be laid out in slaves, for the 
use of his wife for life, and afterwards to go to his children, 
then, certainly, the plaintiff’s claim could not be controverted. 


tion of Mrs. White, the sequestration was discharged and the) 


v 
White 
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oun 1841 So, if the legacy had been of slaves for life and then over, 

White 
v 

White 


and they had been exchanged for other slaves, or sold and 
their proceeds re-invested in slaves, by the tenant for life, 
there would be more strength in the plaintiff’s demand: such 
a claim to substitution—to a greater extent, at least, than 
charging the last slaves as a security for the value or price 
got for the first—was deemed doubtful in Clark v. Ray,4 
Dev. & Bat. Eq. 443. But there are weighty considerations 
for a chancellor’s inferring every thing against a tenant for 
life of slaves— at least of female slaves—who sells them. The 


act tends so manifestly to the loss of the remainder-man, who 


is legally entitled to the issue born during the life estate, 
that it seems almost an inevitable conclusion, that the tenant 
for life converted the original stock into another, either hon- 
estly, for the benefit of all concerned, or dishonestly, to im 


crease the profits of the life estate at the expense of the ulte 
rior estate; and in either case, there is much room for insist- 


ing on the equity, that a change of form shall not diminish 
the interest of the remainder-man, and that he may claim ei- 
ther the first or the last stock of slaves, at his election. Ifa 


legatee for life be not willing to raise negroes for the remain. 


’ der-man, he ought not to accept the legacy. When, there 


fore, the question shall come distinctly before the court, in 


due time and in a proper case, whether the remainder-manof 


slaves ought not to have that election, we shall be well m- 
clined to listen favorably to the argument for the remainder- 
man, and so to regulate the relief, as far as we can find our 
selves sustained by authority or principle, as to give to the 
remainder-man the full benefit of the bounty to him, and 
take from the tenant for life all inducement to dispose of the 
subject of the legacy improperly. 

But the present is not a case like those we have been con- 


sidering. ‘The subject is a sum of money; and it is not left 


in the hands of the executrix to be invested for the benefit, 
merely, of others. But during her life she is herself to have 
it, and, after her death, it isto go over. The remainder-men 
have, therefore, the capital only given to them, and all the 
profits during her life belong to the executrix herself. All, 
therefore, that the remainder-men can justly ask, is, that, at 
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thedeath of the tenant for life, the principal money be paid June 1841 
tothem. ‘They may, indeed, in case the money be in jeop- White 
ardy from the insolvency of the executor or person having 
the fund, or from its being improperly invested, ask also to 
have it so secured, that it may be forthcoming at the proper 
time; and, if need be, that it be declared a charge on any es- 
tate, in which it may have been invested. But this bill is 
not framed with any such view. On the contrary, it claims the 
slaves themselves, as the equitable property of the remainder- 
men of the money, with which they were purchased; and seeks | 
to have their delivery specifically, at the death of Mrs. White, 
decreed. Such a property, we think, the remainder-men have 
not. We do not find a case to give color to the claim. 
It is well known that the increase of slaves is a substantial 
part of their profit. Now, the profit of the purchase onght to 
go-to the person to whom the profit of the money belonged, 
with which the purchase was made; and this upon the prin- 
ciple of the rule, on which the plaintiffs build their claim. 
They say, the negroes are theirs, because they were bought 
with their money. Then they are only theirs as far as their 
money goes; which is to the extent of the principal sum at 
the death of Mrs. White. If they had stated that they could 
not get that, except out of these negroes and had asked that 
they should be declared a security for the capital, there would 
have been but little hesitation in granting the prayer. But 
it would be extremely unjust to the mother, to allow the re- 
mainder-men to lie by for fifteen years,when the negroes 
have grown in value from four or five hundred dollars to as 
many thousands, and then insist upon having the purchased 
slaves and all their increase; which, in effect, would be to 
get all the profits of the legacy given to the wife. As the 
plaintiffs have no right whatever in those profits during Mrs. 
White’s life, they cannot engraft on the property in the 
slaves their right in remainder to the money invested in them; 
because that would be to givethem much more than the mon- 
ey, ard for an act of the tenant for life, which was vot inten- 
ded to injure and has not injured the remainder-men, 
but was done for the lawful and fair purpose of increasing 
the profits, to which she was entitled. 


v 
White 
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Jone 1841 We must therefore declare that we see no error in the de. 
cree made in the Court of Equity, and direct it to be so ceri 
fied to that court. The appellants must pay the costs in this 
court. 


Per Curiam, Ordered Accordingly, , 
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JOSEPH WEBB v. CHARLES CRIFFITH, Ex'r of Daniel was 


° 
. 


In this case the court, upon the facts, pronounces that the plaintiff me 
entiled to the account he seeks, and dismisses the bil! with costs. 


This was a cause transmitted from Rowan Court of Equity 
at Spring Term, 1841, to the Supreme Court by consentél 
parties. The pleadings and proofs are stated in the opiniog 
delivered in this court. i 


No counsel for the plaintiff. 
D. F. Caldwell and Boyden for the defendant. 


Gaston, J. The bill in this case was filed in February, 
1839. It charges that, sometime in the year 18239, the plain- 
tiff “having fallen into great difficulties, caused, in some de 
gree by an irregular course of life,” was induced by his bre 
ther, thé late Daniel Webb, to break up house-keeping and 
remove to his house; that at the same time he was pursu® 
ded by his said brother to execute to him (the said Daniel)a 
conveyance of two negro men, Stephen and Rufus, that for 
these negroes no consideration whatever was paid, and that 
the conveyance was made upon trust, that the said Danid 
would pay the plaintiff’s debts to the amount of their value, 
that the said Daniel held them for four years, and then, with 
out having paid or accounted for their hire or services, tt 
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conveyed the same to the plaintiff; that, about the year 1829, June 1841 
he sold to Joseph and John Irwin a tract of land at the price” 
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of $1,230, and for the purpose of satisfying the fears of Jo- 
seph Irwin, who expressed an apprehension that the said 
Daniel might have some claim upon the land, the said Daniel 
joined in the deed of conveyance, and the purchase money 
was received by the said Daniel, upon an express trust to be 
applied to the plaintiff’s use in the payment of his debts and 
otherwise ; that, at the time of going to live with the said 
Daniel, the plaintiff carried with him several head of cattle 
and hogs, corn, wheat and bacon, which were used in the 
family of the said Daniel, under a like trust to account ; that 
the plaintiff also carried with him a wagon and team of four 
horses, under a like trust to account, of which the said Dan- 
iel had the use for four years; and that he also carried a set 
of blacksmith’s tools under the same confidence, which the 
said Daniel received and finally kept. ‘The plaintiff charg- 
es, that the said Daniel did not discharge the said trust, by 
paying the debts of the plaintiff, or applying the money or 
property to the plaintiff’s use, nor ever accounted for the 
same; that the said Daniel is dead, and the defendant, at the 
last term of Rowan. County Court, proved his will as executor, 
and he therefore prays that the defendant may be compelled 
to account with the plaintiff for the services of the said ne- 
groes and horses, and the money and other property, so re- 
ceived by his testator, in trust for the plaintiff, and to pay 
over what may be found due upon taking such account. __ 

The defendant’s answer denies that his testator ever re. 
ceived any money or other property of the plaintiff, in trust 
for the said plaintiff; and says, further, that if the testator 
ever received or he'd any property in trust for the 
plaintiff, it was upon a fraudulent trust, to cover the same 
from the demands of the plaintiff’s creditors, the execution 
whereof cannot be enforced in a Court of Equity. The de- 
fendant further insists, that, if any money or other property 
of the plaintiff eame to the hands of his testator, the same 
was fully accounted for unto the plaintiff or to his creditors 
long since; saith that the plaintiff emigrated to the State of 
Tennessee in the year 1834 or 1835; that he had resided with 


v 
Griffith. 
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June 1841 defendant’s testator, from the year 1829 until about a yea 





Web Defore said emigration, when he married and moved away and 


v 
Griffith 
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made one crop; that the plaintiff was very largely indebted, 
when he came to his brother’s house, and all these debts wer 
paid off, and, as defendant believes, by the sale of the land 
the Irwins, by the profits of his property, while at his be 
ther’s house, and the sale of one negro woman to R. H. Kik 
patrick; that any benefit, which the testator could have de 
rived from the use of the plaintiff’s wagon and team, orany 
other property of the plaintiff, used by his testator, was far 
less than the expense of boarding and supporting the said 
plaintiff, while there; that no pretence of any such trust i 
now alleged, or of any claim to an account against his said 
brother, was ever advanced by the plaintiff, while he resided 
in North Carolina, or after his removal to Tennessee, during 
the life of his brother; that the testator died in December 
1838, when the plaintiff came into this State, and contested 
his will; that, having failed in this contest, he set up the pm 
sent claim, which the defendant insists is wholly unfounded 
and iniquitous, and which, if it ever existed, is barred by the 
statute of limitations, whereof the defendant specially prays 
the benefit. e 

The answer having been replied to,and proofs taken upon 
both sides, the cause was removed to this court, for a hear 
ing upon the pleadings and proofs. : 

There is no direct evidence of any such trust as that alleg 
ed in the bill. It appears from the exhibits produced, that, 
on the 6th of April, 1829, the plaintiff executed an absolute 
bill of sale to his brother Daniel for the two negroes, Stephen 
and Rufus, the consideration whereof is stated to be $550, 
and that Daniel, on the 27th of September, 1834, executeda 
reconveyance of those negroes to the plaintiff for the conside 
ration as recited in the bill of sale of $600. No evidence’ 
offered on either side explanatory of these instruments. Iti 
in evidence, that the plaintiff, about this time or shortly be 
fore, was greatly harrassed with debt, and had a portion 
his crop sold at execution. One witness, t0 whom Damid 
Webb applied to become surety for the plaintiff, enquired of 
the plaintiff the amount of his embarrassments, and was i 
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formed that his debts were between three and four thousand Jane 1841 
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dollars. It*is in proof, that, when the plaintiff was broken ~Wabe 


Vv 
Griffith 


up, hé. went to Daniel Webb’s and carried with him, not only 
the two negroes above msntioned, but a negro girl, three beds 
and a table, two wagon loads of corn, about 1000 bs. of pork, 
300 Ibs. of beef, 100 Ibs. of lard, a wagon and four horses, and 
a set of blacksmith’s tools; that he married about the year 
1833 or 1834, and moved off soon afterwards to an adjacent 
plantation, and then carried away with him all the property 
aforesaid but the blacksmith’s tools, which he left behind, 


‘and the provisions which were consumed by him and the 


family. It is in evidence, that Daniel Webb, in March, 1829, 
as the agent of the plaintiff and for the purpose, as he alleg- 
ed, of trying to pay the pldintiff’s debts, contracted to sell a 
tract ofland to Joseph and John Irwin at the price of $1230; 
that the purchasers required of Daniel to join in the eonvey- 
‘ance and he did so; that the money was paid in the presence 
of both, but received by Daniel for the avowed purpose of 
‘being applied to the payment of the plaintiff’s debts; and 
that, in January, 1833, the negro girl, who had been carried 
‘to Daniel’s, but was not included in his bill of sale, and her 
infant children, were sold by the plaintiff in person to Kill- 
patrick for the sum of five hundred dollars; that the plaintiff 
alleged that this sale was necessary for the payment of his 
debts; thdt the plaintiffand his brother Daniel were both pre- 
sent at the time when the money was paid, and the witness 
thinks, but he cannot positively so affirm, that the money 
was taken by Daniel. It is also in proof that, on the 18th of 
October, 1834, shortly before the plaintiff removed to Ten- 
nessee, he sold the negro boy Rufus, one of the two conveyed 
to Daniel, and by him reconveyed to the plaintiff, to John 8. 
Carson, for the price of $400; and this money was paid into 

his own hands; that he then made a public sale of his furni- 
ture, cattle, hogs and other perishable articles, and moved 
off with: three negroes, a wagon afd four horses, and a carry- 

all to Fennessee; and nocomplaint has ever been heard in the 
neighborhood of his leaving any debts unpaid. A female 

witness, who lived in Daniel’s family, testifies that she has-at 

different times heard the plaintiff ask Daniel for money to. 

16 
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June 1841 pay off debts—particularly the Burris debt, for which his 


Webb 


v 


land was sold, when Daniel replied that he could not trust 
him with the money, but would pay off the debts himself— 


Griffith "There is no evidence, what was the original amount of 


Burrisdebt, on account of which this witness says the | 
was sold in March, 1829, except that, it appears that in Oc. 
tober, 1832, Burris had adecree against both the Webbs ~ 
$2U0 and interest; that execution thereon issued, and 

on the 4th of January, 1833, about which time the plai 

sold the negro woman and children to Carson, this 

with interest and costs, amounting altogether to $287 
cents, was paid by one or other of the defendants in the 
cution. The female witness above referred to, states, 

the plaintiff generally worked on the plantation or in th : 
blacksmith’s shop, while at his brother’s, and, although 
occasionally drank freely, was not habitually drunk; thatt 
negroes, horses and wagon, which he brought with 
were employed and used on the plantation; but that, duri 

ihe wholc-time the plaintiff resided there, she never heard q , 
any claim set up by him. because of the services of the 
groes, or use of the property. Other witnesses represent tha 


plaintiff as occasionally riding about, when residing in 


his brother’s family, and are ignorant whether he re 

any labor on the plantation. A single witness testifies, 
shortly before Daniel’s death, he observed that the black 
smith’s teels, which had been left there, belonged to the plain. 
iff, and states that these have been sold by the executor as 
the property. of his testator for thirty dollars and some cents, 


Two letters are exhibited by the defendant written by the 


plaintiff from Tennessee—one dated 28th June, 1835, the 
other the 23d of May, 1836. ‘They are writted in an affec 
tionate, brotherly style, express a desire that the testator 
would remove to Tennessee, but contain no intimation « 
any unsettled demands existing between them. 

It is not improbable that the conveyance of the negroes, 


though absolute in its form, was intended as a security for 


some purpose well-understood between the partiés, and this 
purpose having been answered, that the same were reconvey- 
ed to the plaintiff. But we are not authorised by any evi 
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dence to declare a trust, and, if there were one, we are whol- June 1841 
ly unable to ascertain what was the trust. In regard to any 
trust, which entitles the plaintiff to claim an account, because _—y 
ot the supposed profits received by the defendant’s testator Sriffith 
from the use of the wagon and horses or of the other articles 
of property carried by the plaintiff to testator’s residence, when 
he removed thereto, and while hé lived as one of the testator’s 
family, there is an utter defect of proof. ‘Lhe testator did 
undoubtedly receive money of the plaintiff as his agent, and 
the plaintiff might have demanded an account of this agency 

. if it remained unsettled, and he required such an account, 
within the time prescribed by law for bringing actions of ac- 
count. But we are satisfied that this matter of agency was 
settled between the parties. It is very improbable, if it re- 
mained unsettled, when the plaintiff married and removed 
from his brother’s residence, obtaining a reconveyance of the 
negroes and carrying away his property with him, that he 
would not have asked for a settlement. Still Jess can it be 
believed, that he would have finalty left the State, without 
any intent, as we can discover, to return thereto, and have 
made no attempt to close this matter of account, if it were 
yetopen. And his silence ever afterwards during his broth- 
er’s life, in relation to any such unsettled account, removes 
any reasonable doubt, which we can entertain about it. We 
have no hesitation therefore in refusing the account asked of 
this agency. It may be that the blacksmith’s tools, left by 
the plaintiff at his brother’s house, and disposed of by the 
present defendant, since the death of ‘defendant's testator, 
were the property of the plaintiff. If so, the sale thereof 
constitutes no bar against the plaintiff's recovery of them 
from the possessor, and may give him a right to sue the de- 
fendant for their value in an action of trover, or for the price 
received in an action of assumpsit—but it furnishes no sub- 
stratum for this bill. 

It is our opinion that the bill must be dismissed with 


costs. 


ae 
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Per Curiam, | Bill dismissed, with e¢osts. 





Jane 1841 


EQUITY CASES IN THE 


ANDREW M. STEEL AND OTHERS 


ah 
NANCY STEEL AND OTHERS. 


A basbaad and wife having pitied and become afterwards 
Steel, the hasband, by deed, conveyed to Mebane certain sla 
&c, “* in trust that said Mebane should hold the said land, sla 
to the use of Nancy, the wife, for and during her natural life, 
ter her death, to the use of her children by the said Steel; and 
said Mebane, in execution of the trusts hereby intended to be’ 
may lease out the lands and hire out the negroes aforesaid, 
the household and kitehen tarniture, stock of cattle, horses and 
or any part thereof, and place the money out at interest, or 
same towards the maintenance of the said Nancy during her 
being the object and intention of the said Steel to settle in the 
of the said Mebane a decent majotenance and support for his 
Nancy over and above her claims to dower, and to secare an 
in the property aforesaid in remainder te the children of the said 
on the body of the said Naney begotten.” Held that by this 
the wife took, ip equity, anestate in the property to her sole and 
rate use. It necessarily follows, when a husband makes a 
ance to a trustee for the use of his wife, thatit is for her sole 


parate ase.* 


If there be an express gift to the husband by the wife ie weal 
estate, or if one can be implied, as trom the receipt by him of thei 


come of her estate by her direction or permission, and em 
im the support of his family, including the wife; in such ‘cases, 
wife cannot charge the assets of the dead husband for the a 
received and applied; or, at most, for not longer than the year 
before his death. 

The cases of Eliott v Eliott,1 Dev. & Bat. ae 
Grice, 2 Dev. & Bat. Eq. 199, cited and approved. 


Norwood and Graham for the plaintiffs. 
Waddell for the defendants. 


This case came up from Orange Court of Equity, The 


facts are stated in the opinion of the Court. 


Rurrin, C. J. Differences having arisen between Josegis 
Steel and his wife, the friends of the parties interposed and 
effected a reconciliation in June, 1812; and they afterwards 
cohabited together until his death, intestate,in 1818, Asa 
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part of the arrangement, Joseph Steel, “for and in considera: June 1841 
tion of an agreement, heretotore entered into for the purposes Sel 
hereinafter mentioned, and of the sum of,” &c. conveyed to 
David Mebane, in fee, a part of the tract of land on which Steel 
he resided, including his dwelling house and farm -houses 
and containing 150 acres, three slaves and other personal 
chattels therein mentioned, “upon trust, nevertheless, that 
said Mebane should hold the said land, slaves &c. to the use 
of Nancy Steel, wife of the said Joseph, for and during her 
natural life, and after her death to the use of her children by 
the said Joseph; & the said Mebane, in execution of the trusts 
hereby intended to be created, may.Jease out the lands and 
hire out the negroes aforesaid, and sell the household & kitch- 
‘en furniture, stock of cattle, horses and sheep, or any part 
thereof, and place the money out at interest, or apply the 
same towards the maintenance of the said Nancy during 
her life; it being the object and intention of the said Joseph 
to settle in the hands of the said Mebane a decent mainte- 
nance and support for his wife Nancy over and above her 
claims to dower, and to secure an. interest in the property 
. aforesaid in remainder to the children of the said Josepl: on 
the body of the said Nancy begotten.” Upon the execution 
ot the deed, Mebane took possession of the estates and ef- 
fects, and hired them to Steel, the husband, for a year, and 
took his bond with surety, for the hires and rents; and he so 
continued to do from year to year, as long as Steel lived. 
Steel made no direct payment on the bonds, but at bis death 
they were held by Mebane, the trustee; nor is any eommu- 
nication made to appear between any of those parties on the 
subject of such payment. The intestate left four infant chil- 
dren, who are the present plaintiffs; and administration was 
taken of his estate by the same David Mebane and Mrs. Steel, 
his widow, who made sale ot the personal property, not io- 
cluding any part of that conveyed to Mebane. At that sale 
Mrs. Steel purchased, amongst other things, a negro named 
Allen. In 1823 she'was also appointed the guardian of all 
her children. In June, 1825, an aceount current of the es- 
tate was stated by the administrators, upor. which appeared a 
balance of $279 67 in favor of the estate, and in the hands 
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June 1841 of Mebane; which balance he then paid to Mrs. se 
Stee! &Uatdian, and took her receipt therefor. In that 
vy _ the administrators were charged with the price of the 
Steel Allen, as sold to Mrs. Steel, and were credited with ree 
before mentioned, which were given by Steel to Mebane for 
rents and hires, as a di t. i. 
The intestate’s children have bronght this bill against Me 
ane and Mrs. Steel, in which they elect to have the sale 
slave Allen declared void, and claim him and his hire; 3 
they pray for an account of their father’s personal estate; a1 
insist, that the deed to Mebane did not create a separate 
erty in the wife, but only an ordinary trust for her, 
vested in the husband; and also insist, that the bonds 
rents and hires ought not to be set up against their father,e 
ven if the deed did create such separate estate, because, @ 
they allege, their mother resided with her husband and : 
supported by him. The bill also charges various acts ¢f 
neglect of duty in Mrs. Steel, as guardian, and the improper 
application of the funds of the wards; and prays an accoutt 
against her as guardian. Mrs. Steel by her answer 
that she gave the full valte of the slave Allen, and has 
ways considered him as her property; but submits to surrep? 
der him, if the court deem it proper; and, after offeringex 
planations of several of the charges in the bill, she submits 
to account as prayed. But both of the defendants state, that 
the deed by the husbar.d was intended to settle the p 
to the sole and separate use of Mrs. Steel, during her life 
independent of all control of the husband; and insist on 
that construction. They also state that the bonds for rents 
and hires were taken for the use of the wife by the 7 
in the discharge of what he supposed to be his duty; 
that, being outstanding at the death of the husband, 
were considered the property of the wife, and delivered 
her as such, and by her were used in paying for her purcha- 
ses at the administrator's sale. The answers were replied to, 
and the settlement and a copy of the administration account 
filed as exhibits; and the cause was set down for hearing 
and transferred to this court without furtherevidence. 
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The cause must, of course, go before the master to take the June 1841 


jan accounts; of which there has been no settlement. 
So it must likewise, in respect of the administration account; 
for the plaintiffs are not concluded by the acquittance given 
by their mother, as their guardian, for the balauce appearing 
upon that account. In the first the guardian was one 
of the personal representatives, herself. And, in the next 
place, the plaintiffs have established at least one error in 
that account, namely, that arismg out of the strpposed sale 
of the negro Allen, for the delivery of whom and for his 
hires the defendant Mebane will be liable to the plaintiffs, ia 
case the other defendant, Mrs. Steel,- should be unable to 
answerthem, And in the third place, it is probable the plain- 
tiffs may establish other errors therein; and especially that 
their father’s bonds for hires and rents ought not to be credi- 
ted to the defendants. 

But, before sending the case to the master, the parties have 
asked tor such directions as will epable the master to know, 
whether the property conveyed by Steel to Mebane is to be 
regarded as Steel’s or his wife’s; and we will proceed to con- 
sider that question, whieh is, indeed, the principal one in the 
case. As husband and wife are but one person in law, no 
separate property can beheld by the latter independent of the 
former and of lis credxors, muetr less can thosepersons con- 
tract with and convey to each other. But it has long been 
settled in Courts of Equity, that personal chattets may be so 
given to the wife, as, in exelusion of the husband, to belong 
to her alone in the same manneras if she were single. This 
iseffeeted, generally, by a conveyance to a trustee, for the 
sole awd separate use of the wife. But it is not essential, 
that the conveyance should be to atrustee; for if the intent 
be clear, that the wife shall enjoy asa feme sole, the husband, 
who takes the legal interest by marital right, will be con- 
verted into a trustee for her. Bennet v. Davis, 2 P. Wms. 
316; Parker v. Brooke, 9 Ves. 583. Itis likewise established 
doctrine, at least in England, that husband and wife may 
make an immediate gift to each other. As an instance of a 
gift frem the wife to the husband may be mentioned that, for 
which the plaintifis here contend: namely, wher she author- 


Steel 
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June 1841 ises or permits him to receive the profits of her separate ee 


Steel 
v 


Steel 


late, and apply them through a course of years to the suppor 
of their family. Powel v. Hawley, 2 Pr. Wms. 82; 

v. Bush, 2 Ves Jr. 488. So, gifts from the husband to 

wife are supported iu equity, when they are clearly establish. 
ed. It is indeed, difficult fo establish them satisfactorilyjas 


it is necessary to. shew acleerinteat, and an-act donet die 


the husband of an interest and vest it in the wife. EZ 
Elliott, 1 Dev.-& Bat. Eq. 57. © But when such intent. 
act are shewn, the gift has been supported. Lucas -v. 

1 Atk. 270. Asitthe husband transfer stock held by 
into the name of his wife, or of himself and his wife. ‘Ri 

v. Kidder, 10 Ves: 760; George v. Bank of Eng 

Price 646. Now, in all instances of such direct gifts 

sole use of the wife, if allowed at all, they must bean 

as gifts to the sole use of the wife; and the husband is: her 
trustee. . Atherly on Marriage Settlements, 331. . Thats 
nesessarily so; for in that way only can the gift be effee 
tnal, It must be inferred, therefore, that the parties intended 
to create a separate property for the wife. The same reasgp 
seems equally to apply to a con:eyance of personal chattel 
by the husband to a trustee-to the use of the wife. Foryon 
dinarily, if the wife be entitled as cestwi.gque trust tothe 
present profits of personal chattels, she is regarded in equity 
as the owner in possession; and consequently, they immedé 
ately vest ithe husband. Murphey v. Grice, 2 Dew 
Bat. Eq. 199. Therefore the maxim, ut res magis valea 
quam pereat, wlich is a sound principle of construction, 
applies to such a trust, when created by the husband, and 
makes it one for the separate use of the wife. Unless it have 
that operation, it has none at all, and is a futile ceremony 
merely to pass the equitable estate, through the wife, to 
husband, from whom it emanated. Hence, Mr. Roper (2 Ro. 
per on Husband & Wife, 157,) in speaking of the clauses | Y 
expressions, that are sufficient to raise a trust for the se 

use of the wife, says, “that whenever it appears either 

the nature of the transaction, as in the instance of a setflt 
ment in contemplation of marriage, where the husband i#t 
party, or from the whole context ofthe instrument, 
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the wife was intended to have the property to her soleJune 1841 
use, that intention shall be carried into effect in equity.”— Steel a 
Clearly, he conceives that a settlement to the use of the wife; vy 
by the husband, or to which he is a party, per se, has the Steel 
character of a settlement to the separate use of the wile, 
though it be not so fully expressed. In that opinion he seems 
to be entirely sustained, not only by the reason of the thing, 
but also by the adjudication he cites. That is the case of 
Tyrrell v. Hope, 2 Atk. 558, in which a clause, containing 
a stipulation by the husband “that the wife should receive 
and enjoy the profits of an estate of hets,” created a trust in 
the husband to her separate use. As was pertinently asked 
there, to what end should the wife receive the profits, if they 
became the husbana’s the next moment? ‘So, in this case, 
why should a trust be created for the wife by the husband, 
which, ipso facto, became a trust fof the husband? But, 
besides this being a trust created by the husband himself, 
when we consider the circumstances, under which the deed 
was executed, and the mode; in which all parties acted un. 
der it, and the particular language employed to declare the 
objects of creating the trust, there can be no doubt as to the 
intention of the parties, or the construction, that must be put 
upon the instrument. In the first place, the object was to 
make a certain provision for the wife and the children of the 
marriage, as against the acts of the husband; which was sup- 
posed by the parties and their friends to have been rendered 
necessary by the causes, which led to the family dissensions 
that had existed. In the next place; the husband leased and 
hired the property from the trustee; which is altogether in- 
consistent with the idea, that the parties supposed or intend- 
ed, that the profits belonged to the husband in any way.— 
Next must be noticed the recital in the deed, that it was made 
“in consideration of an agreement heretofore entered into for 
the purposes hereafter mentioned.” Then, after declaring 
the trusts for the wife and children, follows a power to the 
trustee to sell all the property, except the land and slaves, 
and apply the interest of the proceeds or the capital—of 
course, during the coverture as well as after the death of the 
hushand—to the maintenance of the wife: “It being the ob- 

17 
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Jane 184! ject and intention”(as stated in the deed)to settle in the hands 
Stee! Of the trustee a decent maintenance and support for the wife, 
v___ and to secure an interest in remainder to the children.” In: 
—_ Dorley v. Dorley, 3 Atk. 399, Lord Harpwicx thought 
“a gift to the husband or a trustee for the wife’s livelihood” 
sufficient to repel the husband’s claim, and give the interest 
to the wife as a feme sole. “Maintenance and support,” by” 
themselves, are equally strong; and much stronger, when the 
property is settled (away from the husband) in the hands of 

a trustee, whose express duty it is made to provide a decent 
support for the wife, not merely out of the profits, but if need 

be, out of part of the capital. It seems, therefore, to be past 
contradiction, that a comfortable provision for the wife, per- 
sonally, was intended, and that it should be as effectually 
settled on her, as that for the children was secured to them: 

that is to say, that both should be beyond the control of the 
husband and father. Every purpose of the parties would be 
frustrated, by not considering the deed as creating a separate 
estate in the wife. With respect to the rents and hires, the 

facts do not sufficiently appear to enable the court with entire 
confidence, to determine, whether the husband’s estate should 

be charged with them or not. ‘The general rule is, if there 

be an express gift to the husband by the wife of her separate 
estate, or if one can be implied, as from the receipt by him of 

the income of her estate by her direction or permission and 
employing it in the support of his family including the wife: 

that, in such cases, the wife cannot charge the assets of the 
dead husband, for the money thus received] and applied; or, 

at most, for not longer than the year next before his death. 
Pawlet v. Delaval, 2 Ves. 667; Squire v. Dean, 4 Bro.c.c. 

326; Peacock v. Monk, 2 Ves. Sr. 190. Here, the husband 

did not receive the rents; but he had the pernancy of the pro- 

fits in fact, and gave his bonds for the amount, and for five 

or six years paid nothing on those bonds. At present 

we will not say, that the non-payment of the bonds by the 
husband is equivalent to a receipt of rents from other per- 
sons; though there would seem to be, essentially, little or no 
difference, and the case is very much like that of pin-money 

in arrears. Ifno other act was done, by way of asserting a 
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continuing claim to the money, but merely the keeping the June 1841 


bonds by the trustee, as ifneither the wife nor trustee by her ~ 


direction demanded payment nor a renewal of the bonds, 
there would be much reason to suppose, either that the wife 
had given the money to her husband, or, rather, that she 
was satisfied with the manner, in which he was employing 
it for the benefit of herself and her children. But we are 
not willing to determine the cause on that point singly, be- 
cause it is probable, that, on an enquiry, facts will be ascer 


tained which will put the question beyond doubt, one way or . 


the other. As the deed included the family mansion and 
all its furniture and the-stocks of horses, cattle and sheep, it 
is apparent that it was expected the wife should have the 
use thereof, as that most beneficial as well as agreeable to her 
by the continued residence of the family on the land. We 
collect from the deed and the sale of the husband’s property, 
after his death, that, probably, the settlement covers the prin- 
cipal part of his estate; and, therefore, that it might be, that 
the immediate support of the wife and family was to be drawn 
chiefly from this property. Now, if the family could not 
have lived without the use of this property, and if, by the use 
of it, the husband did maintain them, the wife’s acquiescence 
in the non-payment of the bonds with money is accounted 
for; and upon a principle, which shews that she considered 
herself paid and never intended and never ought to have de- 
manded any other payment. Now, the bill charges, substan- 
tially, that such were the facts. But although not denied, 
that is not admitted in the answers; which merely say, that 
after the husband’s death, the defendants considered the honds 
the wife’s property and treated them accordingly. It is not 
stated, that there was no communication on this subject be- 
tween the husband and wife; that she did not agree that she 
would not and that her trustee should not call for puyment; 
or that the use of this property was not necessary to keep the 
family together and maintain it descently, or, that the hus- 
band could, without ruin or inconvenience, have maintained 
his family, as he did, and also paid their rents and hires. It 
is, therefore, desirable to have an enquiry on those points, 
that we may know, how the defendants account for requiring 
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June 1841 no payment from the husband during his life, and if there 
~~~ was any reason for it, except that the husband maintained the: 
family to the value of the rents and hires, and that they were 
necessary for their proper maintenance. On the contrary, 
all presumptions of a gift may be repelled by its appearing’ 
that the wife did not acquiesce, but sought payment, though 
ineffectually, or otherwise asserted her rights as a creditor of: 
her husband; in which event her present claim would seem* 
the more reasonable. ‘The court, therefore, directs an enqui-' 
ry as to all these facts, with liberty to the parties to have any! 
special matter stated, which, in their view may aflect the de:’ 
cision; and with liberty also to have the parties examined on» 
interrogatories. | } 








Per Curi4m, Ordered accordingly. 


; 
fn 


WILLIAM WILLIAMS, jr. ». ADEN POWELL. 4 


Where a guardian purchases land of his ward, soon after he comes of 
age, ata grossly inadequate price, the guardian having sought the 
purchase and taking advantage of the impradence and thoughtlessness’ 
of the young man, the contract will be rescinded in a Coart of Equi- 
ty, upon a bill filed for that purpose against the guardian. 

Between persons standing jn that relation to each other, only fair and ¢& 
qual bargains ought to be supported. 

Unequal contracts between a guardian and his late ward, just come of 
age, are set aside, upon a ground of public utility, and to prevent fraud, 
not merely to redress it. 


W. H. Haywood, jr. for the plaintiff. 
J. H. Bryan for the defendant. 


This was a case transmitted from Johnston Court of 
Equity. ‘The facts are stated in the opinion in this Court. 


Rurrin, C. J. John Williams died intestate in 1824, 
seised and possessed of a large real and personal estate in 
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Johnston county, and leaving seven infant children, of whom June 1841 


the plaintiff was one. Of all of them the defendant, Pow- 
ell, was appointed the guardian in 1826, and, a$ such, took 
into possession the Jand descended to them from their father, 
lying on both sides of Neuse River. One Isaac Williams 
administered on the personal estate of John Williams; and, 
alleging that he had exhausted the personal estate in paying 
the debts ot the intestate, and that there remained a balance 
of $981 83 due to him, the administrator, on his adminis- 
tration account, the said Isaac, in March, 1831, filed his bill 
in the Court of Equity against the present plaintiff and his 
brothers and sisters, as the heirs of their father, praying satis- 
faction of his said demand out of the real estate descended. 
The suit was defended by Powell, as the guardian of the 
_ children of John Williams, upon the grounds, that the land 
was not legally chargeable to the administrator, and that the 
sum demanded was not due, or but a small part of it. On 
the 20th of May, 1831, the plaintiff came of full age, and, 
having in the mean time contracted for the sale thereof to 
the defendant, Powell, he, by deed bearing date the 5th of 
September, 1831, in consideration of the sum of $600, con 

veyed to the defendant all the share of the plaintiff of and 
in the lands descended from his father, with general warran- 
ty. When the plaintiff came of age, he instituted suit by 
petition against the infant wards of Powell, for partition of 
the lands and the allotment of the plaintiff’s share to him. 
The sale to the defendant was made pending that petition, 
which was afterwards proceeded in, so that, in May, 1833, 
479 acres on the north side of the river, and 216 1-2 acres 
on the south side of the river, were allotted in severalty as 
the share of the plaintiff; and the defendant took possession 
thereof, claiming the same under his said purchase. In 
March, 1837, the suit of Isaac Williams against the plaintiff 
and the other heirs of his father, was compromised, and a 
decree entered therein by consent for the sum of $5v0; of 
which one-seventh part was, by the decree, to be paid by 
Powell, as representing or standing in the place of the plain- 
tiff, ‘The present bill was filed on the 30th of August, 1838, 
and the object of it is to have the contract rescinded, and a 


Williams 
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Jone 1841 re-conveyance of the land to the plaintiff, upon the payment 


Williams 


A 
Powell. 


of the sums advanced by the defendant, after deducting the 
profits made by him. The bill states, that, besides being the 
guardian of the plaintiff and his brethren, the defendant had 
married their mother, and thus had, as a father, the immedi- 
ate personal careand control of the children, and command- 
ed the confidence of the plaintiff and entire respect for his o 
pinions. It charges, that the defendant was particularly desi- 
‘rous of owning the plaintiff ’s land, and knew its value; and 
had formed designs, before the plaintiff came of age, of purcha- 
sing it from him at an under value, as soon as he should at- 
tain twenty-one: That to enable him the better to succeed im 
those views, the defendant represented to the plaintiff and in 
the family at !arge the claim of Isaac Williams, the adminis- 


trator of the plaintiff ’s father, to be ruinous to the heirs, al _ 
though, as the plaintiff has since discovered, the defendant 


knew the small amount of that demand in comparison with 


the amount of the estate, and was well advised by able coun- © 


sel that probably even that could not be recovered. 
The bill further charges, that, before the plaintiff came of 


age and afterwards, until the sale, the defendant advised him. 


to remove out of the State to the West, well knowing that the 
plaintiff could not do so without making sale of his land to 


get the means for removing, as that was his only property. 


And that ultimately, the plaintiff being influenced by the ad- 
vice of the defendant, which he then thought disinterested, 
and much alarmed also by the representations made by the 
defendant of the encumbrances aforesaid, which the defend- 
ant artfully magnified, agreed to make the sale and convey- 
ance to the defendant, at the price of $600; which the de 
fendant paid; and upon the receipt of which the plaintiff left 
the State and has since resided abroad, until shortly before 
the compromise made in March, 1837, whereby the plaintiff's 
proportion of the encumbrance, including interest up to that 
time, was ascertained to be but littleover $70. The bill fur- 
ther charges, that the price, given by the defendant, for plain- 
tiff’s interest in his father’s lands, was grossly - inadequate: 
that it was worth more than double the sum, even if the in- 
cumbrance had been such, as the defendant represented it; but 
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that the plaintiff from his want of knowledge of the lands and 20"¢ 1841 
of experience upon such subjects, and from his confidence wijjiams 


in the fairness and friendship of his father-in-law and late 
guardian, was induced, without further enquiry into those 
points, to sell at the inadequate price mentioned. The an- 
swer denies that the plaintiff was under the influence of the 
defendant or had any particular respect for his opinions, and 
states that the plaintiff was notoriously insubordinate and 
beyond the defendant’s control. It further states, that the plain- 
tiff determined to remove to the West and without any ad- 
vice from the defendant; and that he was anxious to sell his 
land, that he might raise meney*for his out-fit, and offered 
it to several] persons before he came to the defendant. That 
not being able to'sell to any one else, the plaintiff then offer- 
ed his portion to the defendant, and that the defendant advised 
him not to sell but to go to work on the land, ard wait un- 
til the decision of the suit against the heirs, when the title 
would be clear, and he could sell to greater advantage. But 
that the plaintiff declared that he was then determined 
to sell at some price or other; and the defendant, having no 
doubt that the plaintiff would so sell, was induced to make 
the purchase himself. ‘The answer states, that, besides the 
consideration of $600 expressed in the deed, the defendant was 
also to pay such sum as might be decreed in the suit against 
the heirs, against the plaintiff on hisshare. ‘The answer fur- 
therstates, that the defendant feared, that Isaac Williams would 
recover his claim, and that he occasionally spoke of it in the 
family; but in so doing he only expressed the apprehension 
really felt by him, and, not for the unworthy purpose of alar- 
ming or deceiving the plaintiff; so far from it, the defendant 
avers, that he repeatedly advised him not to sell. The an- 
swer further states, that, after he had taken the deed, the de- 
fendant was informed by counsel, for the first time, that a 
dealing with his late ward, so soon after he came of age, 
might perhaps be impeached; and thereupon Le sent a mes- 
sage by a mutual friend to the plaintiff proposing to rescind 
the contract, which the plaintiff refused todo. ‘The answer 
then insists upon the lapse of time and relies on the statute of 
limitations. 


v 
Powell. 
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Conveyances between persons standing in the relation, 
in which these parties did, are justly the objects of sng- 
picion in Courts of Equity. An undue influence, either 
from a blind confidence on the side of a youth just of age, 
or awe and fear of a former guardian, must often enter into 
the considerations which lead to such contracts, and in most 
cases it is almost impossible by evidence to make those cop- 
siderations, though actually existing in the bosoms of the 
parties, distinctly appear. But it would be a public mischief 
to encourage dealings between persons thus situated, by al 
lowing the conveyance to stand, unless actual unfairness 
should in each case be clearly established; as is the rule be. 
tween persons standing on an equal footing. But contracts 
with an heir for his expectancy, or with a young remainder 
man, entitled after the death of his father, for his remainder, 
or by a guardian with his ward just upon his coming of age, 
are all put upon the same footing, and set aside upon a 
ground of public utility, and to prevent fraud, and not mem- 
ly to redress it. Twistleton v. Griffith, 1 Pr. Wms. 711; 
Wiseman v. Beake, 2 Vern. 121; Hylton v. Hylton, 2 Ves. 
jr. 547. Undue influence, produced by the attachment af 
the ward or obtained by the flautery of the guardian, is nat 
always necessary to vitiate the transaction. There are ma- 
ny other ways, in which a guardian may obtain an unequal 
bargain; from his particular knowledge of the estate and its 
encumbrances, of the temper and plans of his ward andaf 
his necessities. Therefore, in such cases, the guardian must, 
ia support of his purchase, shew that the ward acted freely, 
without any control or influence of either kind, and that the 
offer came from the ward, and without any contrivance of 
the guardian to draw him into making it, and that the guar 
dian did not even take advantage of an offer imprudently 
made by the ward; at least without fully communicating all 
the guardian knew, that might enable the other party to 
judge correctly of his interests. In other words, only a fair 
and equal bargain between such persons ought to stand— 
When, then, the guardian seeks the purchase, and obtains it 
for much less than the true value, the court cannot hesitate 
to treat the conveyance merely in the light of a security far 
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the money advanced by the purchaser, as if he were a mort- June 1841 


gagee. Any substantial inadequacy of price in such a case, Wining 
amounts to undue advantage. Peacock v. Evans, 16 Ves. 
517. Gowland v. De Faria, 17 Ves. 23. Medlicott v. 0’. Powell. 
Donnell, 1 Ball and Beat. 165. 

In the present case the evidence does not establish any 
particular control or influence held over the plaintiff by the 
defendant: at least, not through the medium of affection, for 
they were rather on bad terms, than otherwise. But it is 
. clear to the points, that the plaintiff was a wild, thoughtless 
| and thriftless youth, and was known and declared so to be 
: by the defendant; who, believing that the plaintiff would sell 
} his patrimony at any price he could get, in order to get a lit- 
tle ready money, took advantage of the plaintiff’s impatience 
and imprudence and purchased it at a great undervalue— 

; probably at a fourth or fifth of the actual value. Much of 
’ this is, indeed, to be-collected from the answer; in which the 
defendant endeavors to excuse himself upon the ground, that 
the plaintiff was determined to sell at all events, and that if 
he did not buy, some one else would, and in which the defen- 
dant does not express even his own belief, that he gave a fair 
' price or anything like it. But upon the depositions the case 
is put beyond doubt. It is the opinion of three witnesses, that 
the land assigned as the share of the plaintiff (6954 acres) is 
worth from $4 to $5 per acre, and it is stated that the dower 
of Mrs. Powell covered about half the land (2164 acres) ly- 
ing on the south side of the river; and a brother of the plain- 
tiff sold his share after the division for about $3000. Besides, 
this inadequacy of price, gross as it is, it appears by the tes- 
timony of Daniel Boon, that he owned land adjoining the 
plaintiff's tract on the south side of the river and was desi- 
rous of buying that part from the plaintiff, and in a conver- 
sation with the defendant so informed him. ‘T'rat both the 
defendant and the witness, from their knowledge of the 
plaintiff’s character, expected he would sell his land, and 

they agreed with each other that Boon should buy for both, 

and he keep that on the south side and the defendant have 

that on the north, at $800; or, if the defendant should make 

the purchase, that Boon should have the part he wished, on 
18 
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Jane 1841 the same terms. Another witness, William B. Allen, states 


_-————- -- 


Williams that healso owned land adjoining the lands of the plaintiffs 


Powell. 


father on the south of the river and wished to get them; 
and three or four months before the plaintiff made his deed 
and immediately after he cameof age, that the defendant 
informed the witness, the plaintiff intended to sell. his share 
in his father’s land, and that he wished to buy it; but thatthe 
plaintiff would sell to any other person on better terms than 
to the defendant, and, therefore, he proposed to the witness to: 
make the purchase on their joint account; so that the witness 
should take the land that might be allotted on the south of 
the river, and the defendant would take that on the north 
side and allow the sum of $1000, for it. These witnesses 
establish a case of gross inadequacy of price; that instead of 
advice to the plaintiff not to sell, there was an industrious 
seeking of the bargain by the defendant, and a plan to draw 
the plaintiff into a sale to the defendant without his being a- 
ware of it—that.there was an unfair contrivance to prevent 
competition in the purchase, by uniting secretly with thosay 
who most probably wished to buy; upon an azreement to dix 
vide. And that, finally, the defendant got all the land fora» 
bout two thirds of the price he had authorised the witness to 
give for the two thirds of the land the defendant wanted.— 
When to this are added the circumstances, that a part of the 
plaintiff ’s land was a reversion after his mother’s dower, and 
that the whole was subject to an encumbrance of which it. 
does not appear the plainuff knew any thing except from the 
defendant, who admits he spoke of it with apprehension in 
the family, and does not prove that he spoke truly of it asat 
was: the plaintiff’s case is nearly as strong a one for relief as 
can be imagined. The answer states, indeed, that the defen+ 
dant offered to rescind the contract; but that the plaintiff re+ 
fused. But although the defendant states his proposition to 
have been made through a mutual friead, he has failedte 
furnish the testimony of that friend, or apy other person, to 
establish the facts; and therefore they-cannot be admitted, 
The statute of |imiiations is not a bar; for the bill was filed 
within seven years from the making of the deed by the plain 
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the plaintiff, and a reference to take the proper accounts. 


Per Curram, Decree accordingly. 


WILLIAM DAVIDSON ec. JOHN WOODRUFF. 


When a surety sues a co-surety, who has guaranteed him, for the whole 
amount of a debt, which the former has paid for the principal, the prin- 
cipal is excluded from being a witness for,the oc-surety to prove a pay- 
ment by himself to the surety, who sues, on the ground of interest— 
for, in addition to hia liability to either for the debt, he is also liable 
to the co-surety for the costs incurred in the suit against him. 


This was a cause removed from Mecklenburg Court of 
Equity, at Fall Term, 1838, to the Supreme Court on the 
affidavit of the defendant. The pleadings and proofs are 
stated in the opinion of this court. 


Barringer, D. F. Caldwell and Alexander for the plain- 

tiff. 

Boyden for the defendant. 

Rurrin, C.J. In 1832 the plaintiff and the defendant, 
Woodruff, for the accommodation of John Sloan, endorsed a 
note made by Sloan for the sum of $1635, which was dis- 
counted at bank for the benefit of Sloan, who received the 
money. When application was made to Woodruff to en. 
dorse the note, he refused; and, upon his doing so, the plain- 
tiff, Davidson, also requested him to give his indorsemeat 
and agreed that he would guarantee the payment by Sloan, 
and thereupon Woodruff indorsed. Before the note fell due, 
Sloan became insolvent, and Woodruff paid the amount.— 
He then instituted his action against Davidson on his guar- 


tiff, and that alone is decisive. ‘There must be a decree for June 1841 
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June 1841 anty, and, in May, 1833, recovered a judgment for the prin- 


cipal and interest due on the note. At that time all the par. 
ties lived in the village of Charlotte, in Mecklenburg Coun. 


Woodruff ty; but soon afterwards Woodruff removed to New-Jersey.— 


The bill was filed in December, 1836, and states, that, at the 
rendering of the judgment, the plaintiff was much embar- 
rassed with debt, and had conveyed his‘ property, which was 
large, to trustees to secure the payment of those debts; which 
circumstance prevented the plaintiff at law, Woodruff, from 
getting satisfaction on the executions issued on his judgment, 
But that, recently before the filing of the bill, Davidson had 
discharged the incumbrances on his,.estate, and that Wood- 
ruff then caused an execution to be levied and was about to 
sell. That, under these circumstances, he then applied to 
Sloan to know the state of the affair; and, for the first time 


learned, from Sloan, that prior to the recovery of the judg- — 


ment against Davidson, pamely, in April, 1833, Sloan had 
made payments to Woodruff, and transferred to |\im debts 
and demands against other persons to a greater value than 


the sum paid by Woodruff on Sloan’s note, and that those. 
payments and transfers were made and accepted on the ex-. 


press condition, that Woodruff should not proceed at law 
against Davidson, either as a co-surety or upon his guaran- 
ty, until he had used diligent efforts to collect the demands 
transferred, and had failed therein. The bill then states that, 
amongst the claims thus received by Woodruff, was an or- 
der drawn by Sloan on one Charles Elms for $100 in favor 
of Woodruff, and also “ the interest of said Charles Eims in 
the estate of one George Barnett, deceased, late of South Ca- 
rolina, which interest was of the value of $2000:” That 
there were also many other claims, of which the said Sloan 
took a list or schedule, which, as Sloan informed the plain- 
tiff, he had lost, and that therefore the plaintiff cannot speci- 
fy any other of the said claims or their value. The bill then 
charges, that Woodruff concealed from the plaintiff the pay- 
ments and assignments aforesaid and the agreement with 
Sloan, with the intent to prevent him from making a defence 
at law; and that the plaintiff was wholly ignorant of any of 
those matters, until a very short time before the filing of the 
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that Woodruff has either received, or might with reasoneble 
diligence have received, a larger sum on the assignments 
from Sloan than would have satisfied his judgment. 
pill, therefore, seeks a discovery of the debts assigned, 
what has been received on them, and the steps taken on 
them, and their present condition; and for an injunction and 
‘general relief. 

The answer of Sloan admits all the charges of the bill. 
That of Woodruff admits the statements in the bill in refer- 
ence to the indorsing of the note, the plaintiff’s guaranty, 
Sloan’s insolvency, and the taking of the judgment at law. 
But it deries positively and directiy, that Sloan ever made 
any assignment or conveyance of property or securities, in 
satisfaction or security of the judgment or the demand on 
which it is founded, except an order on Elms; or that this 
defendant ever made any agreement with Sloan, upon that or 
any other consideration, not to sue the present plaintiff on 
his guaranty and collect the money from him. The answer 
admits that Sloan proposed to place in this defendant’s hands 
‘some demands, to be collected and applied to the payment of 
his debt, among which was one relating to the estate of one 
George Barnet. But this defendant denies that he knows 
the character or value of that claim or of any one of the oth- 
ers, or that he ever agreed to take them. On the contrary, 
the answer states, that this defendant only consented to shew 
them to his counsel and take his advice on them—being wil- 
ling to accept them, if worth any thing; and that he did 
shew them to his counsel, and was informed that they were 
bad and not collectable, and was advised not to take them; 
and that, thereupon, this defendant desired the counsel (a gen- 
tleman of the bar, since dead) to return the papers to Sloan, 
and it was done. The answer admits that Sloan gave this 
defendant an order on C. Elms for $100, on account of this 
debt; but it denies that Elms paid any thing on the order, and 
states that he, this defendant, left it, with other papers, in 
this State, when he removed to New Jersey; and the an- 
swer then avers that the order on Elms was the orly claim 
ever received from Sloan by this defendant, and denies: that 


bill; and that the plaintiff is informed by Sloan and believes, June 1841 
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June 1841 this defendant ever concealed from the plaintiff any part of 





Davidson 
v 


~—~ the transactions between him and Sloan. 
Upon the coming in of the answers, the court dissolved 


Woodruff the injunction as to all except $100, being the amount of the 


order on Elms, and, as to that sum, directed the plaintiff to 
have credit on the judgment; to which the defendant sub. 
mitted. ‘The plaintiff then replied to the answer of Wood- 
ruff, and the cause stood over as upon an original bill, and, 
proofs having been taken, the cause was set for hearing and 
transferred to this court. 

Among the plaintiff’s proofs is the deposition of Sloan, 
the principal debtor, taken under an order, subject to all just 
exceptions. _It is objected’ to on the part of the defendant; 
and the first question in the case is upon that objection. In 
the opinion of the court, Sloan is not a competent witness be. — 
tween these parties, to establish satisfaction made to his co.” 
defendant. He could not have been a witness on the trialat 
Jaw, for that purpose, because his liability to Davidson was 
for more than that to Woodruff. T’o the former he would ” 
be liable for the debt and the costs of that action paid by hi 
surety, while to the latter he is liable for the debt only. Now,» 
the present proceeding i is but a new trial in another forum, 
upon the ground that the plaintiff lost his defence at law. — 

The other material evidence is an order of Sloan on Elms 
to pay Woodruff the sum of $100, and a receipt dated April,” 
1833, given by Woodruff to Sloan for that order, to be ap 
plied to Sloan’s note taken up by Woodruff; and the deposi- 
tion of Charles Elms.. It does not appear from which side 
the order on Elms comes: whether Elms produced it, or 
whether it was found among the papers of Woodruff or those — 
of his deceased counsel. It has on it an acceptance by Elms,’ 
but no receipt from Woodruff, nor any cancellation. 

The Witness Elms states, that in 1821 or 1822, or 1823, 
he was very largely indebted for merchandise to one Good-’ 
man of Charleston, in South Carolina, and confessed judg-' 
ment thereon for upwards of thirty thousand dollars; and, by” 
way of collateral security, assigned to the creditor bonds and © 
notes to an amount somewhat exceeding $20,000: That” 
Goodman collected upon the.assigned elaims about the sum 
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of $10,000; and that, after applying that sum and other pay- June 1841 
ments made by the witness, there remained a balance dueon pao 


the judgment of $9000, or upwards: That Goodman him- 


Vv 


self failed in 1825, and made an assignment to a trustee for Woodreff, 


his creditors; but that Goodman and his trustee wrote to 


"him, Elms, that they still held of the assigned claims about 


$10,000 or $12,000; and that, if Elms would pay $1000, on 


the debt to them, they would acknowledge satisfaction o¢ 


the judgment against him, and also resign to him all the re- 
maining and uncollected notes or securities. He then states 
that in the latter part of 1832, being indebted to John Sloan 
about $2500, and also to Robert Watson upwards of $2000, 
he transferred to Sloan and Watson, as a security for their 
debis, all his interest.in the debts originally assigned to 
Goodman, and handed them over the letter from Goodman 
and his trustee; and alsoftransferred or assigned to them “ a 
bunch of promissory notes in the hands of Thomas M’Clure, 
in Chester, South Carolina, amounting to about $1200, sub- 
ject to the payment of about $50;” and also transferred all 
the interest in the estate of George Barnett, late of South Ca- 
rolina, deceased, which Elms had on the husband of a 
sister of said George; and that said estate consisted of land 
and a wagon and team and other chattels, of the value, alto- 
gether, of $2000,-but that the mother of said George had a 
life estate in the land, and that she and the rest of the fami- 
ly removed to Tennessee in 1833. The witness then enu- 
merates several of the debts transferred to Goodman, which 
he thinks were good; but he is unable tosay, whether any of 
them were among those whieh Goodman had not collected 
and still held, as stated by him and his trustee. . 

This witness then states, that he accepted and afterwards 
paid in 1833, to Woodruff the order drawn on him by Sloan 
for $100. When Woodruff presented that order, the witness 
states, that Woodruff consulted him on other papers, which 
Sloan had offered to give him, and asked him, whether the 
papers, he, the witness, had let Sloan have were good or not, 
and was informed by the witness, that some of them coul¢ 
be collected if proper exertionswere made. And that Wood- 
tuff subsequently informed the witness, that he had got 
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June 1841 Sjoan’s right to these papers and was to use all exertions t 
Davidson Cllect them, before he could go on Davidson the plaintiff 

¥ The other evidence consists of the depositions of two per 

Woodruff. sons, who say that the father of George Barnett had a leat 

for years of some Indian lands, containing between two and 

three hundred aeres and worth 3 or $4 per acre, and that ‘he 

left a widow and six children, and George claimed the land 

after the death of the widow, and if he was so entitled, bis 

estate would be worth perhaps, $1500; but that he died iy 

1831, and the mother and the family except Mrs. Elms, 

moved before 1833 to the western part of Tennessee, where 

the mother carried all the personal property, and where she 

is still living. " 

Upon this evidence the court is constrained to say, that the 

plaintiff is not entitled to relief, against the direct and precise 

denials in the answer, that Woodruff had received atiy me 

ney on the supposed assignments to him, or that he had ever 

received from Silean such assignments or any such secu 

rity, excepting only the order for $100. The contrary isinat 

pointedly stated in Elms’ deposition. He does not professits 

have any personal knowledge of the transaction, whateverit 

was, between Sloan and Woodruff. He only speaks, from 

recollection, of what he thinks Woodruff said, after consult 

ing him in respect of the claims he had transferred to Sloan 

and Watson. He was not only not present at the negotiation 

between Sloan and Woodr: ff, but hedoes not profess to have 

seen any assignment by Sloan, nor even his own assignment 

to Sloan and Watson, in the possession of Woodruff. It 

easy, therefore, for him to mistake the statement by Woodruff 

ot Sloan’s proposition or offer, as a statement ofa final arrange- 

ment. Besides, the witness, although not excluded by inter 

est, is under a strong bias to make these claims effectual ® 

Sloan in payment to Woodruff, because thereby he may, with 

a better face, insist on them asa payment from himself 

Sloan and Watson. There are other circumstances of strong 

suspicion, that the witness either mistook the statement of 

Woodruff or misrepresented it. In the first place, the delay 

in filing this bill and setting up the supposed assignment, 

forcibly corroborates the statement of the answer. 
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It is said in the bill, that the plaintiff was not informed of Jone 1841 
the alleged assignments, until just before the bill was filed. Digson 
Admit it; and there seems to be the stronger reason for hold- =v 
ing the information, thus received by him, to be untrue. It Woodraff. 
would be hardly credible, upon explicit and unbiassed evi- 
dence, that Sloan should have had such a transaction with 
Woodruff and made the alieged stipulation to protect his 
friend Davidson, until Woodruff had failed, after a trial, to 
receive his debt out of the claims assigned, and, yet, that he 
should not for nearly four years have informed that very 
friend of the care he had taken of his interest, although the 
parties lived in the same villiage. ‘The silence of Sloan up- 
on that point, to say nothing of that ot Elms and Woodruff, 
affords a strong presumption, that, although he may have of- 
fered such a transfer, yet it was never completed. Then 
that presumption is further fortified by the circumstance, 
that not one of the claims, supposed to have been assigned, 
is traced by any other person to Woodruff’s hands; nor any 
dealing shewed with one of them, by him at any time; nor 
even am enquiry made by him exeept from Elms. He could 
have no motive to aceept them, merely to suppress them. 

Moreover, if such an assignment had been made, we can- 
not doubt that some permanent acknowledgment of the re- 
ceipt-of the papers by Woodruff, and of the terms, would 
have been taken. We find that Sloan took a receipt for the 
$100—not which he paid, but for which he gave an order 
on Eims, and yet it is suggested that he assigned demands 
to the amount of many thousand dollars, to the surplus of 
whieh he would be entitled, without the smallest scrip to 
shew it. Again, the worthlessness ot the claims, obvious to 
any man of even a slight knowledge of business, repels the 
belief that Woodruff could have entered into the supposed a- 
greement, or, indeed, accepted the assignment upon any 
terms interfering with his immediate recourse on Davidson. 

‘The value ef the claims for ten or twelve thousand dollars, 

held by Goodman’s assignee, may be readily inferred from the 

acknowledged facts, that they had been so held for ten or 

:welve years, and that, no doubt, in answer to an enquiry 

from Elms as to the state of the debt he owed them, they in- 
19 
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Jone 1841 form him, that for $1000 they will not only give up those 
Davideon claims but also the judgment against Elms himself, on which 
y 8 balance of upwards of $5000-was due. To use the mildest . 

Woodruff. term, it is not probable that Woodruff would undertake to pay 
those persons the sum of $1000, for the sake of getting pos- 
session of securities in South Carolina, on which persons, re- 
siding there, had not been able to realize a cent in so long a 
period. The same may be said of what the witress callsa 
“bunch of notes” in. the hands of McClure in 8. C., on whom 
does not appear, for $1200, pledged for $50, but at what 
time does not appear. The very circumstance of pledging 
notes to such an amount for so paltry asum as $50, and with. 
out specifying the debtors, assures one, that they could not 
have been worth looking after; especially, as no evidence 
is given, that a single one of the debtors, or of those whose 
notes Goodman held, was in 1833, or at any time since, sol- 
vent. The evidence is equally deficient in establishing such 
a value for Elms’ share of Barnett’s property, as would induce 
the belief that it was worth prosecuting. His father’s will 
is not shewn, to establish his right to the land. But even if 
it belonged to him after the death of the mother and he died 
intestate and owed no debts, the share of Elms and wife 
would be worth only between two or three hundred dollars; 
for the possibility of recovering which Woodruff wonld 
have hardly undertaken to go, first, to South Carolina and 
then to the Western District of Tennessee. 

Impugned as the testimony of the single witness, Elms, is, 
by those concurring circumstances, and corroborated as the 
statements of the answer are by them, the latter must, accor- 
ding to the law of this court, prevail. 

We cannot believe or say, that the alleged assignments 
were made to the defendant Woodruff; and, therefore, as to 
every thing except the sum of $100, already decreed to the 
plaintiff, the bill must be dismissed, and with costs to thede- 
fendant Woodruff. 


Per Curiam, Decree accordingly. 
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FRANCIS N. WADDELL AND WIFE v. JOHN L. HEWITT. 






When two parties meet to conclude @ contract for the purchase ef land, Jone 1841 


and, the deed being present, one says ‘1 offer this deed to yoo,” and ~ 
the other replies, “I accep’,” this amounts to a delivery, although the 
deed does not pass from the hand of the one to that of the other, but 
remains in the possession of a third person, the friend and agent of 
each. 


This cause was transmitted by consent of parties to the 
Supreme Court for hearing, from Orange Court of Equity, at 
Spring Term, 1841. The pleadings and proofs are to be 
found in the opinion delivered in this court. 


Winston and Iredell for the plaintiffs. 
' Norwood for the defendant. 


Rurrin, C.J. In the latter part of the year 1838 the 
plaintiff, F. N. Waddell, made a parol contract with the de- 
fendant for the sale of a plantation, situate on the Cape Fear 
river, near Wilmington, of which the plaintiff and his wife 
in her right were seized in fee. The price was $4000, paya- 
ble in four equal instalments; of which the first was to be 
paid on the first of January, 1839, upon receiving a deed, and 
the other three to be paid on the Ist of January, 1840, 1841 
and 1842, and for the same the defendant was to execute his 
bonds with approved personal security. Under this contract 
the defendant took possession immediately, with the consent 
of the plaintiff; and on the Ist of January, 1839, he paid to 
the agent of the plaintiff in Wilmington, (the plaintiff him- 
self residing in Orange,) the first instalment of $1000. At 
that time the plaintiff was absent from the State on a journey 
to Louisiana, and it was agreed between his agent and the 
defendant, in order to avoid any inconvenience or risk to the 


defendant from the death of the plaintiff, that, the agent 
should not pay over the money until the plaintiff should re. 


turn, and, together with his wife, make the defendant a deed. 
The plaintiff did return in the succeeding summer, and on 
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June 1841 the 15th of August, 1839, he and his wife executed a con- 
Wadd ell “Wasa veyance to the defendant, by bargain and sale, which they 


Hevitt, 


duly acknowledged before a Judge, so as to make the deed 
effectual against the wife; and the plaintiff sent it to his agent 
with directions to deliver it to the defendant, and to receive 
his bonds, according to the contract, for the residue of the 
purchase-money. The agent, W. C. Lord, shortly thereaf 
ter offered the deed to the defendant, who objected to it on 
the grounds, that Mrs. Waddell had not joined her husband 
in the warranty, and that it did not deseribe the lands by 
corners, course, and distance, but only by its name of “ Ba- 
choi,” and by calling for the lines of the adjoining proprie- 
tors. For these reasons the defendant declined receiving the 
deed. After further conferences, the defendant requested 
Lord to let him have the deed to lay before counsel ; and for 
that purpose the deed was delivered to the defendant, whe, 
after consulting counsel, still expressed his dissatisfaction, 
and returned the deed to Lord as the plaintiff’s agent. 


‘The controversy between the parties is, whether the deed 


in question was subsequently accepted by the defendant, so 
as thereby to execute the parol contract of sale or not. The 
bill states that it was thus accepted in December, 1839; and 
that thereupon the defendant, in discharge of the second pay- 
ment, gave to the plaintiff a bond on one Gibbs, and offered 
his own two notes for the remaining instalments; but that, 
npon the plaintiff mentioning that he was entitled to sureties 
on those two notes, the defendant said he would procure 
them and return the notes, when completed, to Lord, the a 
gent; and that, in the mean while, it was agreed that the de- 
fendant should leave the deed in the possession of Lord, asa 
security to the plaintiff for the compliance of the defendant, 
The bill then states that, upon the completion of this ar 
rangement, the plaintiff returned Gibbs’ bond to the defen, 
dant, upon the understanding that the defendant’s own note 
should be fully executed by the sureties in a few days, and 
that then all three should be re-delivered together. And the 
bill further charges, that, by the direction of the defendant, 
the deed was kept by Lord, as a security to the plaintiff until 
the residue of the purchase money should be paid or secur 
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ed, as stipulated. The defendant, however, did nothing Jone 1841 
more in the business; and in the month of January follow- “Waddell 


ing he gave notice that he should not give his notes, and a- 


Vv 


bandoned the premises and instituted suit against Lord for Hewitt. 


the $100, that had been paid. 

The bill was filed in February, 1840, and prays that the 
Jand may be declared to bea security for the three last in- 
stalments of the purchase money, and that the defendant 
may be decreed to perform his agreement by assigning and 
delivering Gibbs’ bond, and executing his own notes with 
sufficient sureties; and that, in default of payment of the 
monies then due, or as they might fall due, the same should 
be raised out of the land by sale or otherwise; and for gene- 
ral relief. 

The answer, after admitting that Lord had delivered the 
deed to the defendant to enable him to have the opinion of 
counsel on it, and that he returned it to Lord with ob- 
jections, denies that the deed was ever delivered to the de- 
fendant in any other manner or for any other purpose, or 
that he at any time expressed himself satisfied with the deed, 
or accepted, or agreed to accept it. The answer denies that 
the defendant passed Gibbs’ bond to the plaintiff as a payment; 
and states that, at the time alluded to, the defendant in- 
formed the plaintiff of his objections to the deed, but stated 
to him that, upon getting a good deed, he was ready to direct 
the 1000 dollars, them deposited with Lord, to be paid over, 
and to give Gibbs’ bond, due January Ist, 1840, for the se- 
cond payment, and to execute his own bonds for the residue; 
and that Waddell said, he would take Gibbs’ bond, if it 


would answer asa payment to certain creditors of his in 


Wilmington, and requested the defendant to put the bond in 
his possession, that he might submit it to those creditors. 
The answer states that Gibbs’ bond was delivered to Waddell 
for that purpose, and for that only; and that, after going out 
with it, he returned and said that it would suit, and then 
gave it back to the defendant; and it is then further stated, 
that Lord wrote two notes for the residue of the price, and 


that the defendant signed them and took them for the pur- 
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Jone 1841 hose of procuring their execution by some person as his 
Waddell SUrety. 

v The answer avers that no part of the contract was then, 
Hewitt. considered as comp'eted; but that the understanding was, 
that Waddell should make another and proper deed, and 
that as soon as the defendant should be satisfied as to the ti- 
tle, he would deliver Gibbs’ and his own bonds, and not oth- 
erwise. And the answer further denies that the defendant 
delivered the deed to Lord as a security for the plaintiff, or 
that he ever had it in possession excepting only for the pur 
pose of submitting it to counsel. The answer then insists 
that as the contract was not in writing, it is void and cannot 

be enforced under the act of 1819. 

The deed of August, 1839, is identified by and annexed to 
the depositions of William C. Lord and Alexander Anderson, 
who are the material witnesses in the cause. The former, 
after stating the terms of the original contract, the offer of 
the deed to the defendant by him as the agent of the plain- 
tiff, and the refusal of it in the summer or autumn of 1839, 
as already set forth, then deposes, that, upon information giv. 
en by him of that refusal to’ Waddell, the latter came to Wil- 
mington in December, 1839, and had several interviews with 
Hewitt in the presence and at the office of the witness, upon 
the subject uf the execution of their contract; that at first 
Hewitt insisted on his former objections to the deed then in 
the possession of the witness; but that, after several confer. 
ences, Hewitt agreed to accept the title and deed as it was. 
After having done so, Hewett requested the plaintiff to take 
a bond on R. Gibbs for the next payment; and to that the 
plaintiff, after ascertaining that he could use the bond with- 
out loss, assented on his part. Hewitt then requested the 
witness to write notes for the two remaining payments, to be 
executed by Hewitt and one Godwin, to whom the defend- 
ant said he woud apply to become his surety; and the wit- 
ness did so, and Hewitt signed the notes and took them, to 
obtain Godwin’s signature. 

The witness further states, that Waddell informed the de- 
fendant that he had at home the title papers for the land, 
from which he could obtain the metes and bounds, and a- 
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that he would at any time furnish them to the defend- June 1841 - 
ant, that he might have the land surveyed, and also would, w.a4.y 


at any subsequent time, execate such farther title as Hewitt 
might wish. Hewitt then expressed himself satisfied, and 
said he was glad the matter was arranged, and sorry he had 
put Waddell to the trouble of coming from Orange. Wad- 
dell then expressed the wish to return home; and said that, 
as the business was then settled, he supposed it was unne- 
cessary for him to wait for Hewitt’s return from Godwin’s, 
who lived in the country; to which the other party assented. 
The defendant then delivered to the witness Gibbs’ bond in 
payment, and promised to bring him the other notes, duly 


executed, in a few days; and Waddell, after directing the ap- 


plication of the bond of Gibbs and the other funds, left Wil- 
mington for his residence. Three or four days afterwards, 
the witness states that Hewitt came to him without having 
obtained Godwin’s signature, and proposed to give another 
person for his endorser; to which the witness assented; and 
the defendant went away for the purpose of getting the sig- 
nature of this last person. In the course of a few hours, 
however, he returned to the witness without the signature, 
and, after again alleging that the title was not good, declined 
doing any thing further in the matter; upon which the wit- 
ness, after stating to him that Gibbs’ bond had been received 
as a payment only on the understanding that the other two 
bonds should be executed by good sureties and delivered, 
returned Gibbs’ bond to the defendant, and gave him notice 
that he would be looked to for a payment in cash on the Ist 
of the next month, of the $1000 that would be then due. 
Alexander Anderson states, that Waddell was indebted to 
him and another person in Wilmington, and that in Decem- 
ber, the plaintiff and the defendant came togetherto him ta 
ascertain, whether the note of R. Gibbs would be received 
by his creditors as a payment from Waddell; that Hewitt sta- 
ted, that he was then making Waddell a cash payment on 
the purchase of the Buchoi plantation, and that said bond 
was equal to cash, as Mr. Gibbs had promised to pay it on the 
ist day of January next ensuing, or out of the first rice he 
sent to market; and, that upom the statement being made by 


v 
Hewitt. 
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June 1841 Hewitt, the witness agreed, that should Waddell offer that. 


Waddel! 20nd, it should be received; and then the parties went away 


v 
Hewitt. 


on their return to Lord’s. 
The testimony of Mr. Lord sustains, we think, the state- 
ments of the bill upon the point of the delivery of the deed 


to the defendant, or rather of his acceptance of it,as being — 


in the hanas of Lord for him, which is tantamount to a de 
livery to himself personally. Were not the statements of 
the answer upon this subject in opposition to those of the 
witness, there would be no hesitation in declaring the fact 
to be as stated by the witness. It is, however, the settled law 
cf the court, that the answer, so far as it is responsive to the 


bill, is evidence for the defendant, unless upon its face it be: 


false, or contradictory, or evasive, or be contradicted by two 
witnesses, or, at least, by one, corroborated by circumstances, 
It might, indeed, be questioned, whether this case comes 
within the rule. The bill is not brought for specific execu- 
tion of a contract of sale; but rather to enforce a security, by 
way of a kind of equitable mortgage, created by the deposit 
of this deed with the plaintiff or his agent. The gist of the 


cuse, therefore, is the deposit of the deed, and its delivery and 
‘acceptance only come in incidentally. But supposing the — 


case to come fully within the rule alluded to, as probably, it 
does, it seems to the court, that, judicially speaking and giv- 
ing to the answer all the weight it can claim upon artificial 
principles, the decree must be according to the statement of 
the witness and not according to that ofthe party. In this 
point of view, it is essential to ascertain, whether the deed 
was accepted; for, ifit was not, the contract, as an executory 
parol one, is void under our statute of frauds. We think 
there was a delivery and acceptance—though tartan the 
point might be clearer than it is. 

Lord states precisely and positively, that the defendant, as 
the result of the conferences in December, 1839, accepted 
the title and deed as it was. Now, this was in the office of 
Lord and with a knowledge that the deed had been already 
acknowledged by the vendor and his wife, and that Lord had 
it there for the use of the defendant. Each party express 
ed himself as considering their preceeding misunderstand- 
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ing settled and pleased that it was settled. Now, the June 184t 
only misunderstanding that had existed was, whether ia 
the defendant should accept that deed. When he de- ¥y 

termined to accept it, the deed being then present, and Newitt. 
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promised to make a payment in Gibbs’ bond in anticipation 
ofthe instalment that would be due the succeeding month, 
nothing less can be understood than, that the parties then con- 
sidered that Waddell had done all in relation to that deed, 
that he was todo, orcould do. When Waddell said, “I 
offer this deed to you,” and the other replied, “I accept it,” it 
amounted to a delivery, although it did not pass from the 
hand of the one to that of the other. It was out of Waddell’s 
hands and control; and must, therefore, be considered as de- 
livered. It is true that Lord was Waddell’s agent; but after 
that transaction, he was not his agent, to deliver the deed, 
but merely to keep it, as a deed belonging to Hewitt, for the 
purpose of compelling Hewitt to pay or secure a balance of 
the purchase money. ‘The answer, indeed, denies that the 
defendant did pass Gibbs’ bond to the plaintiff, even condi- 
tionally. But it admits there was a proposition to that effect, 
and that notes were drawn for the defendant and his sureties 
to give. Why was thatdone? The witness says, it was, be- 
cause the defendant was satisfied, and had accepted the deed, 
and was proceeding to fulfil the contract on his part. The 
answer says, it was only to be in readiness to do so, when 
the plaintiff and his wife should afterwards make a deed that 
would satisfy him. Which of the two accounts seems most 
probable—most likely to gain credence? Why, at ¢hat time, 
propose a mode of paying an instalment due within a few 
days, and propose notes for the other instalments, if nothing 
was to be done, until a further deed should be made; when, 
according to the defendant’s objection, no satisfactory deed 
could be made until there had been a survey, and, to effect 
that, the vendor would have to return to’ Orange for the title 
papers and then again to Wilmington. But the answer is 
not only contradicted, with respect to the bond of Gibbs, by 
the testimony of Lord, but also by that of Anderson. He de- 
poses, that Hewitt stated explicitly, that he was then making 
@ payment to Waddell, and that he considered Gibbs’ bond 
20 








AS2 





EQUITY CASES IN THE 


June 1841 equal to cash. Upon this point, then, both of the witnesses 





Waddell 


v 
Hewitt. 


agree; and the fact is a very important one as a test of the 
credibility of the answer and also as showing the intentionof 
the parties and the real transaction between them. For, as 
the dispute had been, whether the defendant should ae. 


_cept the deed which had been made, when we find him af 


terwards making a payment on the contract, and into the 
hands of the very person from whom, as the agent of the ven. 
dor, he had refused to take the deed, it furnishes a strong 
presumption, independant of the positive testimony of the 
witness, that the defendant changed his mind, did accept the 
deed, and that the possession was retained by Lord after. 
wards merely as a restraint upon the defendant’s power of 
alienation, and as a temporary sécurity to the vendor, until 
the vendee should give notes as stipulated. But it was said, 
that Lord states, the plaintiff was to do other things, and that, 
according to the last agreement, he bound himself to furnish 
the boundaries, and, after a survey, to make a proper convey- 
ance, and that it does not appear he has done any thing of 
the kind. These stipulations of the plaintiff, however, do 
not at all conflict with the averment, that the defendant ac- 
cepted the deed that was made; but they rather sustain 
it. They amount to a new agreement for further as- 
surance, and imply that, in the mean time, the vendee 
had accepted and held under the assurance already made, 
When upon the application of the defendant for the boun- 
daries of the land, and for a conveyance in conformity to 
a survey, the plaintiff shall refuse compliance, it will be 
lime enough for us to declare the consequences—merely as 
evidence of the manner in which the parties regarded what 
had been done, an agreement of the kind last-mentioned 
imports, not that what had been done was null, but that it 
should stand, and be confirmed, if requisite, by whatever was 
needful to its confirmation, 

It must, therefore, be declared, that the deed from Waddell 
aud wife was delivered to and accepted by the defendant, and 
that it was left by him in the hands of the witness Lord, for 
the benefit of the plaintiff F. N. Waddell, and as a security 
for the fulfilment of the contract of purchase on the part of the 
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defendant; and that the land is, in this court, to be regarded June 1841 
as a security for such part of the purchase money as may Wy adel) 
remain unpaid, and the same, if not paid by the defendant y 
within a reasonable time, must be raised out of the land by Hewitt. 
sale or otherwise; and it must be referred to the master to en- 

quire of the sums due in the premises, together with the in- 

terest thereon. 


Per Curiam, Ordered accordingly. 
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INDEX. 


award upon the matters referred 
to them, but only a statement, 
from which it appeared that 
they attempted to take the sep- 
arate accounts between the 
guardian and his four wards ab 
initio, taking no ‘notice of the 
partial judgment, and awarding 
no sum definitively against the 
defendants, was a calculation 
made to aid the court inits ul- 
terior proceedings, rather than 
a definite award; and that a 
bill could not be sustained in 
equity to give the plaintiffs the 
benefit of it as an award. Cheek 
v Davidson, 68 


BASTARDS. 
See ILLEGrTimMaTe CHILDREN. 


BEQUESTS. 
See Lecactes. 


BOND. 
on ae 8, 9, 10, 11, 
19. 


CHARITIES. 
See Devise 4. 


CHOSES IN ACTION. 
See Ass1GnmentT—CorRpora- 
4 TIONS. 


CONTRACT. ~ 

1. The plaintiff, by an absolute 
deed of bargain and sale, con- 
veyed a tract of land to thede- 
fendant. At the time of the ex- 
ecution of the deed, the defen- 
dant that the plaintiff 
might have the land back, pro- 
vided he repaid the pe Jase 
money and interest within two 
years, or, if he could, within 
that time, sell it to one who 


‘ih 








would give a higher price. E 
parties spoke of it as a sale, ane 
the price given was the full va 
lue of the land. boar = Lis 
agreement amounted only to 
contract for the re-sale of the 
land within two years, and 
not constitute a mortgage. 
King v Kincey, a | 


2. Instruments, deliberately axe 


cuted, anager to contain the 
agreement of parties, fault b 


-rectified in equity for 


mistake, but it must be UIpo 
clear proof. Harrison v How 
ard, - oe 07 
See Fravp—Hvspanp ANI z 
Wirz, 6, 7. 
CONVERSION... 


. A testator by his will devised, 


among other things, as fullows: 
“T leave all my lands not given 

twelve months credit; iy 
debts are paid, the residue of my 
estate to be divided between my 
» and son,” 

he appointed an executor “to 
sell his larids before-mention- 


~ ed,” and to’ execute his, will in” 


all respects, it was held that the 
testator intended a sale of his’ 
real estate at all events, either 
to create a fund for the payment — 
of debts, in room of a part of the 


 embatmprnger y odie 
ween daughter, and = 
son; and be eee, in this” 


Court, the fund is considered as 


rsonality. Proctor v Lo 


2, Held further, that where, in 


this case, the executor had re 





othe wilh 


nd gui, aye na acer 


Fs sabe Gee Aes eee toe 
vedic ahs mapa abate thathe had} i 


by tape yes of 
in daiieted ties bk sounseed foe 
_ the purchaser, and should be 
_ “decreed to convey to him the 
; title. Ibid. 
land is directed by a tes- 

. tator to be converted out and 
' out into pe ; the share of 
- the wife belongs, in the view of 
a Court of Equity, to her hus- 
band, as other personalty. Jbid. 


CORPORATIONS. 


hy eae 
unless Legislature has 
otherwise directed, the real pro- 
__ perty, which had belonged to it 
and remains u of, re- 
verts to the donor or grantor— 
' the personal property, as having 
- No owner, goes to the sovereign 
_ for the benefit of the public— 
“but choses in action such’as 
‘ debts, dc. become extinct, be- 
’- cause there is then no one to de- 
* mand the money, &c. Forv 
‘Horah, 358 
2. None of the provisions of the 
act valiwib v. St. c. 26, di- 
be Se bad casi poreetl ee ia 
_ Certain cases, apply cases, 
~ wheré the parpbenaion bane 
pired rr the limitation 


3. Where & note was made pay- 
__gble to the Cashier of the State 
' Bank, as trustee for the use and 





ment at Jaw; yet, in equity the 
bank had “ait ae eae to = 
sec note, that 

this rr became extinct on the 
dimolttion of the ‘corporation, 
and that a-Cotrt of Equity, 
therefore, on application of the 
maker of the note, would grant 
a emo injunction against 
the collection of mp hea oF 


. COSTS. 


. Where the allegations in the 


plaintiff’s bill, denied by the 
defendants, are not so support- 
ed by the that the court — 
can decree in favor of the plain- 
tiff, yet if the defendants appear 
not to have been full and can- 
did in their answers, but to 
which the eared might a 
w f operate 
in the plaintiff's favor, the bill 
will be dismissed without costs. 
Grifin.v Pleasant, 152 


. A , who seeks an account 


whose bill is dismissed on 

its merits, ought to bear the ex- 
a. of an unnecessary and 
arrassing re-examination of 
accounts, Shut v ——— 


3. Where a bill makes unfound- 


ed charges of fraud, but the 
plaintiffs were infants, when 
the matters, which tiie Lill seeks 
to investigate, occurred, & they 
had an apparent cause for de- 
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2. A. devised as follows: “I give 


wife for 


er, either immediately upon the 
death of the testator, or, at least, 


vested in interest in the dau 


ife, was not affected by any 
of the remainder in the slaves be set | 
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showing that it was not embrac- 
ed in the settlement. Ibid 


imony, 

t. 
Ibid. 
7. Where there are several co-de- 
fendants in Equity, who havea 
common interest, the declara- 
tion of one of them is evidence 
against the others. Grifin v 
Pleasant, 152 
8. An answer directly responsive 
to the bill, is evidence for the 
defendant. McDonald v Mc- 
Leod, 221 
9. There is no legal presumption, 
nor ought there to be an infer- 
ence in fact, fromthe mere cir- 
cumstance of a person attesting 
a paper writing as a witness, 
that such witness was aware of 
the contents of the paper, and 
is therefore bound by it, when 
it affects his interest. Plum- 
mer v Baskerville, 252 
10. The force of circumstantial 
evidence depends on the num- 
ber, tendency, agreement and 
conclusive nature of the cir- 
cumstances in themselves, 
which may be adduced to estab- 
lish a conclusion, and also on 
the important fact that there are 
not opposing circumstances, e- 
qually undeniable, which are 
inconsistent with that conclu- 
sion; and further, that‘nothing 
in the party’s power appears to 
be withheld, which, it uc- 
ed, wonld show the on 
which the conelusiom is found- 
- ed to be different, or,authorise 


an opposite deduction cae 





them. Ibid. 
11. The answer ofa defendant, 
directly nsive to the alle- 
ions and in } of 

the bill, is evidence for “him, 
which must stand, unless over- 
borne by the testimony of two 
witnesses, or its er 


12. ‘The plaintiff in Equity 
a im can- 
not read the deposition’ of one 
defendant against another, when 
he, whose ition it is pro- 
to read, has an interest to 
subject his co-defendant: Ibid. 
13. And the plaintiff cannot in 
any case read the deposition of 
a t, unless it has been 


taken under a special order of 


INDEX 


the court obtained for that oy 


pose. 
14. Examining a party is an e- 
quitable release to him as to the 
matter to which he is examin- 
ed. dbid. 
15. If the party examined be the 
one primarily liable to the plain- 
tiff, and the other defendant on- 
ly secondarily, the plaintiff ne- 
cessarily gives up his claim a- 
gainst both by the examination 
of the former. Ibid. 
16. Every decision of a competent 
court must be deemed to be ac- 
cording to the law and the truth 
of the until the contrary is 
shewn. ade v Dick, 13 
17. Where there is no allegation 
or inte tory in the bill to 
which nr Ph answer 
is directly responsive, as when 
the defendant alleges a pay- 
ment, about which nothing is 
alleged or asked in the bill, the 
defendant’s answer is not evi- 
dence forhim. Jones v Jones, 
‘ . 332 
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18. Where the allegation of the 
plaintiff is, that his father gave 
to him, while he was yet a ten- 
der infant, by deed, by way of 
advancement, nearly all his pro- 
perty, real and personal, leaving 
scarcely anything for his own 
support or that of his wife, or of 
the children he might thereafter 
have, the proofs to support such 
an allegation, before it will re- 
ceive the countenance of the 
court, must be stringent and en- 
titled to full confidence. Par- 
ker v Hinson, 381 
19, When asurety sues a co-sure- 
_ ty, who has guaranteed him, 

for the whole amount of a debt, 

which the former has paid for 

the principal, the principal is 
. excluded from being a witness 
- for the co-surety to prove a 
payment by himself to the sure- 
- ty, who sues, on the ground of 
interest—for, in addition to his 
liability to either for the debt, he 
is also liable to the co-surety for 
the costs incurred in the suit 
- against him. Davidson v 
Woodruff, 467 


See Lecactes—Fravp, 8, 4— 
Derp—Practice, 4. 


EXCEPTIONS TO MAS- 
TER’S REPORT. 
See Practice, 1, 2, 3,9. 


XECUTORS AND ADMIN- 
ISTRATORS. 


1. Executors and Administrators 
- will not be held responsible for 
paying debts against their testa- 
tor’s or intestate’s estate, which 
they might have avoided, by 





INDEX. 


advertising for creditors under 
the act of 1789, (See 1 Rev. St. 
ch. 46, sec. 16, and ch. 65, sec) 
12,) and pleading the act in bar 
of their recovery, if the debts so 
paid were honestly due. Bat 
the executors and administra- 
tors ought in prudence to com- 
ply with the requisitions of the 
act; and if by failing to do so, 
they subject the estate to the 
payment of what it does not 
owe; they, and not the estate, 
shall bear the loss, Williams 
v Maitland. 92 


2..If the executor of a surety for 


a firm, upon the insolvency otf 
a known partner, pay the debt, 
he shall not be charged with it 
in account with his testator’ 
estate, because of his not bring- 
inga suit for the recovery of the 
d bt against another person 
supposed to be a partner, where 
there is no good reason to be- 
lieve that the fact of that per- 
son’s being a partner could be 
established by proof; and more 
especially ought he not to be so 
charged, where such supposed 
partner was generally deemed 
to be insolvent. Ibid. 


3. Where it is shewn, that a part 


of the effects of an estate:inven- 
toried by two co-executors, has 
been wasted, and a part of the 
debts, which, by due diligence, 
might have been collected, has 
been lost to the estate, quere as 


to the extent of each executor’s 
liability? But where the debts 
are actually collected by one 
executor only, and the product 
of the sales of the estate, whe- 
ther the'sales were made by one 
or both of the executors, is re- 














eeived by the same executor, 


and there is no waste unlegs it 
be from the misapplication by 
that executor of the funds thus 
rightfully in hishands, it is well 
settled that a devastavit by him 
shall not charge his companion 
who has not actively contribut- 
ed thereto. _ Ibid. 
4. It must be a plain case of ne- 
glect of duty, which makes an 
executor responsible for a loss, 
by holding on. to stock in a 
steamboat company, boua fide, 
and in the exercise of his best 
judgment. Nothing more than 
perfect honesty and reasonable 
diligence ought to be required 
. of trustees; and it would be a- 
gainst conscience to require of 
an executor an indemnity a- 
gainst his testator’s estate shar- 
ing in the loss which befell all, 
or nearly all, who adventured 
with him in the speculation. 
Ibid. 
5. Where a guardian died indebt- 
ed to his ward, and some years 
afterwards a judgment was re- 
covered against his executor for 
the amount, to satisfy which, 
the testator’s slaves weresold at 
aless price than they would 
have brought, had they been 
sold for the satisfaction of the 
debt soon after the testator’s 
death, i¢ was held, that the ex- 
ecutor, if he could be held re- 
sponsible at all for the unfore- 
seen and indirect calamity of a 
depreciation in the price of the 
slaves, could not be so held, 
where no fraud was alleged or 
pretended, and it wasnot shown 
that he knew of the existence of 
the debt and the necessity for 
the sale, before the matter of the 


INDEX. “il 
claim was put into the train. of 
judicial investigation, or that 
there was any delay in getting 

a decision upon the claim. 
Ibid 
6. An executor has an honest dis- 
cretion to plead, or not to plead, 
the statute of limitations to a 
claim against his testator’s es- 
tate. Ibid 
7. An administrator is entitled to 
call upon the personal repre- 
sentatives of a deceased co-ad- 
ministrator, where it appears 
there has been no settlement be- 
tween them, for an account of 
their joint administration, and 
for his proper share of the com- 
missions received by such co- 
administrator. Mofitv A 

1 


’ 

8. An executor or administrator 
cannot, according to the rules 
of equity, make a valid sale of 
the assets of his testator, as a 
security for, or in payment of 
his owndebts. Powell v Jones, 

337 

9. Where land was sold at public 
auction by. an executor under 
a power in the will, for half of 
its value, and the sale acquies- 
ed in, and made in accordanec 
with the feelings of those inter- 
ested, a bill cannot be support- 
ed to set aside the sale, when 
they become subsequently dis- 
satisfied. Spainhour v Wal- 
raven, 362 

See Leaacy, 16, 17—Surery— 

Time. 
FRAUDS & FRAUDUMENT 
CONVEYANCES. . 

1. A. sold to B. (of whom the de- 
fendants are heirs) a tract of 
land for a certain consideration, ' 
received the consideration, and 
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2. 


INDEX. 


signed, sealed and delivered 
a deed for the land to B. ir. 
fee simple. Before the deed 
was registered or proved, A. and 
B. rescinded their contract. A. 
returned to B. the consideration 
he had received, and B. prom- 
ised to re-deliver the deed to him, 
but he did not do so. A, then 
sold the land to C. (the present 
plaintiff,) and made him a prop- 
er conveyance for it. B. dying 
soon after, his heirs Pate the 
deed to him to be proved and 
registered, brought a suit, and 
ejected C. out of his possession. 
eld by the court that A. and 
B., before the deed was perfect- 
ed by probate and registration, 
had a right to rescind their con- 
tract; and that if, after this was 
done, B. or his heirs caused the 
deed to be proved and register- 
ed, it was a fraud upon A. orhis 
subsequent assignee, and that 
the heirs should stand as trus- 
tees for such assignee, and be 
compelled to convey to him 
their legal title. 
Love, v Belk 163 
Heid also, that no proof of 
fraud or imposition on the part 
of C,, the assignee, in inducing 
A., the owner of the land to 
make the assignment, could be 
available to the defendants, the 
heirs of B., but that such proof 
could only be relevant in a suit 


between C, the assignee, and 


3. 


A. the assignor or his heirs. 
Ihid 

Held further, that although 
proof of the rescission of the 
contract between A. and B. had 
been offered and received in 
an action of ejectment between 
B. and C., yet that such proof 














was not properly admissible on 
such trial, at law, as it did not ~ 

affect the legal title of B., but 

that in this court it was admis- 
sible and relevant to shew a 
trust in B. or his heirs; and that 
therefore the verdict in’ the 
ejectment suit 
bar nor an estoppel to the. 
plaintiff in this court. Ibid 


4. A debtor, upon being applied to — 


by a bona fide creditor, to se- 
cure him by a deed of trust on — 
his property, refused to sectire — 
any part of the debt, unless the — 
creditor would transfer one half — 
to a trustee for the benefit of the — 
debtor’s wife and children; and — 
that the half so transferred © 
should also be secured by such — 
deed. The creditor, th 
reluctantly, consented; 

transfer was made, and a deed — 
of trust executed according to 
such agreement. Held thatthis 
was tantamount to areservation — 
by the debtor himself, of so 
much of his property for the use 
of his wife and children, and 
was therefore fraudulent and 
void as against other creditors, © 
Kissam v Edmonson, 180 


5. Whether the trust in favor of 


the creditor for the one half of 
the debt retained to himself is 
not also void, because of his be- 
inga party to such arrangement. 
Quere? Ibid 


6. A conveyance, after marriage, 


by a debtor to his wife or chil- 
dren, or in trust for them, is 
void against prior creditors; and 
that without regard to the 


mount of the debt, or the cir 
cumstances of the party makt 
the conveyance. : Jha 
7. Acreditor may, out of a debt 
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See GuaRDIAN anp Warp, 24— 


Where the plaintiff alleged that 


‘court, that to establish such a 


GUARDIAN AND WARD. 
1. An ez parte order ot the Coun- 


due to him or any property be- 
longing to him give a bounty 
to the family of his debtor; but 
it must be a voluntary act, not 
coerced by the debtor, nor 
made the ptice of any favor or 
preference by the debtor to- 
wards such creditor. Ibid 


JurispicTion, 20—Part- 
NERSHIP, 1—UiuFTs. 


GIFTS. 


the testatorof the defendant had, 
in his last illness, made her a 
gift of abond, which was not 
endorsed, and that he had made 
this gift in consideration of her 
nursing and attending to him, 
and also because of his former 
co-habitation with her; & where 
it appeared that, forsome months 
before his death, she had at- 
tended upon him, and had ac- 
cess to his papers, held, by the 


gift, the evidence must be full 
and satisfactory; and that the 
policy of the law, preventing 
fraudulent testamentary dispo- 
sitions from being set up, would 
be frustrated,-if such gifts were 
established upon vague, slender 
or doubtful evidence. In the 
present case, the court refused, 
upon the proofs, to decree for 
the plaintiff.. Shirley v White- 


INDEX 





— 


13 
ton v Erwin, 136 


2. The jurisdiction of the County 


Court on the subject of commis- 
sion to guardians is not exclu- 
sive; but like other matters. of 
account between guardians and 
wards, has always been exer- 
cised by the Courts ef Equity. 


3. Where a guardian had received 


nearly the whole of his wards’ 
estate in notes, made payable to 
him as guardian, by the admin- 
istrators of those of whom the 
wards were distributees, had 
held these notes until he resign- 
ed his guardianship after a pe- 
riod of six years, had collected 
but little interest on the notes, 
and had then paid them over to 
a succeeding guardian, held 
that two and a half. percent. 
was an ample commission. Jbid 


4, Possibly there may be cases, 


in which, the office being trou- 
blesome, and the guardian faith- 
ful, and dying or giving up this 
office upon some necessity, the 
court may give to the former 
guardian a full commission, & 
also reasonable compensation 
to his successor. But the case 
ought to be’ remarkable in its 
circumstances to justify such a 
proceeding. Ibi 


5. In a suit in Equity against a 


guardian for an account, the al- 
lowance of commissions has al- 


head, 130} ways been made in the first in- 


ty Court, under the Act of As- 
sembly, (Rev. St. c. 54, s. 22,) 
allowing commissions to a guar- 
dian, is not conclusive in a liti- 





gation between a ward and his 
guardian in this court. Wal- 





stance in that court, Ibid 


6. Guardian accounts, passed by 


a county court, have never been 
pleaded in bar to a suit in E- 
quity. ‘ Ibid 


7. Commissions are énly a com- 


nsation to the guardian for 
is time and trouble in manag- 
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ing his ward’s estate. Ibid 
8. On an ex parte ing be- 
fore a county court in a case of 
guardian accounts, an omission 


or unjust charge is evidence of 


— or imposition Morr 
9. Lemetak tthe permits his 
female ward to marry under the 
age of fifteen years, cannot, for 
that reason, be held accountable 
as trustee for the wife, after the 
marriage, and after he has de- 
livered = to her 


(Rev. St. c. 71. s. 7, and c. 34. 
cise declare such a 
marriage v t only su 
jects the husband, upon convic- 
tion, to certain penalties, and 
to the loss ot his wife’s proper- 
hl. wt guardian i bo fs 
is not bound to 
have a marri settlement 
made in favor ofhistemale ward 
under ay cireumstances, even 
when she has a large estate, and 
is about to marry a man of 
slender fortune. Ibid 
12. Nor is he answerable in pecu- 


niary damages for marrying his 
female ward yo 
ment.” Ibid 


13. Inequality of ae never 
constitated “ ragement.” 
Thereby was contemplated 
some personal or social defecé 
or disqualification, &e. Ibid 

14. An application by a guardian 
to a court for permission that 
his infant female ward should 
marry, is wholly mae to 
our usages. id 

15. Compensation cannot be al- 

lowed, independent of his com- 





16. Winer. cts-ssien, by: ani 
ment, a note, due and payable 
gear ond of an infrnt, as 

ian, net in 
of any debt or de. 
ihe the Yi ofant, he is 
held in equity to be answerable 
to the infant either for the note 
or for the amount of it. Pow: 
eli v Jones, 

17. alicenamieaen. san 
swerable to the infant, th 
the latter may have 


pone or etal ce 
ina trust to se- 
cure them against loss. bid 
18. Where aman takes a bond by 
assignment from the 
of an infant, the bond being pay- 
able to the assignor as gu 
the is considered in e- 
quity as holding the bondin — 
cnabiathinacematiogls. seed 
account for it y 
the sureties on the guardian 
bond have, the same right, as 
the ward, when they have ai 
the surety money. They then 
stand in place of the ward. 
For v Alexander, 340 
19. A guardian of infants, having 
bonds payable to him, as guar- 
dian of the wards. transferred 
them without endorsement to 
one of his creditors, as a secu- 
rity for his own debt, and be- 
came insolvent. Held that the 


assignee, having notice that the 








, 20. In such a 
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awarded. against the guardian 
and the assignee. 
21. Guardians of lunatics are re- 


426 
guardian purchases 
land of his ward, soon after he 


ing advantage of the —-- 


young man, the contract will be 
reseinded in a Court of Equity, 
upon a bill filed. for that = 
poseagainst the guardian. Wil- 
liams v Powell, 460 
23. Between persons standing in 
that yee ion to - other, only 
fair equal bargains t’ 
to be supported. “thi 
24. Unequal contracts between a 
guardian and his late ward, just 
come of age, are set aside, upon 
aground of public utility, and 
to prevent fraud, not wren | to 
redress it. bid 
See Awanp—Jurispiction, 10. 
11.—Paariss, 1. 





HUSBAND AND WIFE. 

1, Ifa man marry a woman hav- 
ing an interest as nextof kin, in 
slaves bequeathed for life, and 
die after the death of the tenant 
for life, but before reducing the 
slaves into possession, his wife, 
and not his representative, will 
be entitled to ben. Hardie v 
Cotton, 61 

2. Where real estate was devised 
in fee toa woman, who after- 
wards married, but it was direct- 
ed in the will that the 
sion should be retained by A.a 
third person, and the rents and 
profits received by him until a 
certain debt was paid, held that 


the interest of this sor 
could not be rgarded 8 of. a 
higher character a term or 


chattel interest, that the posses- 
sion of a termor is the seizen of 
him who hath the inheritance, 
and that in such a case, the wif 
having had issue born during 
the marriage, the husband is en- 
titled to be tenant by the curte- 
sy. Roberisonv § 247 
3. A legacy given to a married 
woman, or a distributive share 
falling to her during coverture, 
and not received .by the hus- 
band, or disposed of by him in 
his life-time, survives to the wife. 
Poindezrter v Blackburn, 286° 
4. A testator bequeathed in one 
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and sole use of hter 


Ann Davis and her children the} 


sum of $4000, which sum of 
money shall be laid out by the 
said William, his heirs, execu- 
tors, &c. in such ways as he or 
they deem best for my 
daughter Ann Davis and her 
children, and for their sole and 
separate use and benefit.” Af- 
ter giving to other persons some 
legacies of slaves, he again de- 
vises as follows: “All the rest of 
my slaves not before given or 
devised, I give and bequeath to 
my son William Cain, my son- 
in-law Willie P. Mangum, my 
daughter Polly Southerland, 
and my son William, in trust 
for my daughter Ann Davis and 
her children, to be equally di- 
vided between them share and 
share alike.” In a subsequent 
clause, after directing his debts, 
&c. to be paid, he says: “And 
the balance remaining thereaf- 
ter, I give ard bequeath to my 
son William Cain, Willie P. 
Mangim, Polly Southerland, 
and to my son William, im trust 
Sor the sole and separate use 
of my daughter Ann Davis and 


her children, to be equally di-} 


vided among themr share and 
share alike.” The husband Ed- 
ward Davis claimed by virtue 
of his marital rights a!l the in- 
terest bequeathed to his wife in 
theseseveral clauses. Held by 
the court that all the interest 
bequeathed to Ann Davis, the 
wife, in these clauses, was (¢o 
her sole and separate use, and 
that the husband was excluded, 
though if the second of the a- 
bove mentioned clauses had 
stood alone, the construction as 


INDEX. 3 
to that would have been differ. 





ent. Davis v Cain, 304 


5. Though the intention in a de- 


vise toa wife to exclude the 
husband must not be’ left to 
fetence, but must be cle 
unequivocally detlared, «Yet 
when that intention is: ; 


ascertained by the court, it will — 


be carried intoexecution, thongh — 
the testator may not have ex- 
—— himself im y 
an 


wa 


~~ ad 


6. A ‘husband and wife 4 


parted and become 

reconciled, Steel, the husband, — 
by deed, con ‘to Mebane 
certain slaves, lands, &c. “in 
trust that said Mebane should © 
hold the 3 = mgt 
to the use of Nancy, i 
for and during her natural life, 
and after her death, to the use 
of her children by the said Steel; 
and the said Mebane, in execu- 
tion of the trusts hereby intend- 
ed to be created, may lease out © 
the lands and hire out the ne- 
groes aforesaid, and sell the” 
household and kitchen furni- 
ture, stock of cattle, horses and 
sheep, or any part thereof, and 
place the money out at interest, 
or apply the same towards the 
maintenance of the said Naney 


, 


during her life; it being the ob- © 
ject and intention of the said ~ 


Steel to settle in the hands of ~ 


© 


the said Mebane a decent main- — 


tenance and support for his — 
wife Nancy over and above her — 
claims to dower, and to secure 
an interest in the property afore- 
said in remainder to the chil- 
dren of the said Steel on the 
body of the said Naney begot- 
ten.” Held that by this deed 
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directed an injunction to that 
effect. Wilcor v rs, 


2. Where in an injunetion case 
there is a probability, from the 
facts stated in the bill, and not 
denied by the answer, of the 
plaintiff’s sustaining his claim 
for relief, a motion to dissolve 
the injunction, upon the com- 
ing in of the answers, onght 
not to be granted. Sherrill v 
Harrell, 195 
3. It is not proper to say, “the 

case ye 4 on to be heard up- 
on the bill, answer, exhibits, 


&c., it is ordered and decreed 

that the injunction be continu- 

ed until the hearing”—because 

here is an absurdity in terms, 

and a cause can ouly be heard 

when it is ig oe | set down 
i 


Sor hearing. according to the 
course of the court. A motion 
to dissolve is a mere motion in 
the progress of the cause, pre- 
liminary to its hearing. 
Ibid. 
4. On a motion to dissolve an in- 
junction, usually the court can 
look at nothing but the answer 
and the exhibits filed and ad- 
mitted by the answer. If the 
facts abe ( cireumstances, which 
make the plaintiffs case are de- 
nied; the injunction falls of 
course. Moorev Reed, 418 


. The summary remedy on in- 
junction bonds; given by the 
act of Assembly, (1 Rev. St..c. 
32, s. 13) upon the dissolution 
of the injunction, apply only in 
cases of injunctions to restrain 


executions on judgments at law. | 


In other cases of injunction, the 
oper remedy is by a suit at 





’ 


4G (thy 


INTEREST. 


 dbid ra 


< 


« : . : %. it # “ 
See Remarnper IN SLAVES) 


a? Bs 


Where one transaction between 


two persons, becomes an item 


in account between them, in 
consequence of their subse- — 
uent dealings as principal and 


tor, and as such,,is taken out 


of the operation of the statute of q 


limitations, by the acknowledg- 
ment and promise of-the fac- 


tor to.settle the account, inter- 


est cannot be claimed on the. — 


first item, unless it can, be 
claimed on the transactions be- 
tween the parties as principal 
and factor, and that cannot be 
done where there are circum- 


stances of laches and unfairness . 


on the part of the principal = 
Under such circumstances, in- 


terest is allowable only from 
the time of bringing the suit, 
McLin v Meo. a, 

See GuARDIAN anD WaRD. 


INTERPLEADER. 


. A Sheriff, who has,seized 


erty ye ” execution, w _ 
is clai other persons b 

sides the defendant in the exe- 
cution, cannot sustain a bill in- 
equity requiring these persons 





INDEX. 


_ and the plaintiff and the defen- 
dant in the execution to inter- 


uinnv PG hea BD 
a bill of interpleader, the 

iff must always admit a 

title as inst himself in all 
thedefendants. A person can- 
not file such a bill, who is o- 
‘»bliged to state, that, as to some 
of the defendants, he is a wrong- 
doer. Ibid 


2. 


JURISDICTION. 


1. Ifa plaintiff in a suit at law be 
i a more costs than he 
‘is legally bound to pay, his 

. remedy is by a motion in the 

_ » court oflaw for a re-taxation 
ponte my a gr ae 

neglecting to avail himself of 

this saiiostiy, have relief in e- 
lity. Wells ¥ Goodbread, 9 
f an administrator be sued up- 

on notes and bonds of his intes- 

tate, pending an action previ- 
ously commenced against him 
upon a covenant of his intes- 
tate, he should plead the pen- 
dency of the action on the cove- 


2. 


nant, and that the assets would. 


be liable in the first instance to 

’ the recovery in that action, if 
effected; and no assets ‘ultra, 
And if he neglect to avail him- 
selt of such defence, he cannot 
afterwards have relief in equity. 

3. Whe h Jain 
‘ re a party has a plain 
remedy at law and sagen to 
avail himself of it, he has no 
right to ask relief in Equity. 
Ibid. 

4. The charge of “ill treatment ” 


by « wife against her husband 

is too to -be the founda- 

tion of a judicial sentence. 

Wilcor v Wilcor, 

5. It — tenant at will, ee ten- 
ant from to year, is 
under no rel ‘with. regard 
to the nature of his title, make 
improvements and Jay oat his 
money upon the estate without 

_ the request of his landlord, nei- 
ther he nor his creditor has 
any equity against the landlord 
fur such improvements. Pom- 
eroy v Lambeth, 66 

6. When one person stands by and 

induces another to lay out mon- 

ey upon his property, under a 

supposition that he has-a right, 

he will be bound by the facts, 
as he causes them to be under- 
stood, * 0. dbid 

7. If a note be lost, the acceptance 

ofa negotiable instrument 
expressly in payment of it, a- 
mounts in law to a satisfaction, 
and may beso pleaded, and the 
debt being thus extinct at law, 
there can be no. relief in equity 
~ upon the lost note. Smmither- 
man.v Kidd, 86 
8. Ifa bond be lost, whether the 
acceptance of a negotiable in 
cael eed seal — the 
principal obligor, expressly in 
payment of it, be a satisfaction 
at law or not, the obligee can- 
not recover in equity, on the lost 





bond, against the principal ob- 
ligor or his surety, contrary to 
his ment. . Ibid 
9. 1f a vendor receive in payment 
for the sale of land, the bond 
of a third person made payable 





to himself, which is. afterwards 
altered by his assent so as to dee 





moe nn presnertestty 


with fall knowledge of 
the leg bao ee 
e 


made the al- 

ty adi and yepre- 

errr to be - 
10. Where. it from me 
records of the court that A. B. 
was appointed guardian toC. D. 
and gave bond with EB. F. and 
G. H. as his sureties, i¢ was held 
that the principal and sureties 
intended to execute a ian 


bond in such form and sub-} 


stance as would have been good 
at law, (notwithstanding the de- 
fendants in their answers deny 
such intention,) and that the 
bond drafted by the clerk (which 
was afterwards declared tobe a 
nullity at law) was drawn 
wrong, through the mistake or 
ignorance of the clerk. © Ar- 
mistead v Bozman, 117 
11. Jt was further held that this 
was a mistake of fact, and not 
of law, and that as in this —, 
the paper writing purporti 
be a bond, vad tooo dec pr 
lawa nullity, i in consequence of 
its being made payable to the 
justices of the county, when 


one of the obligors was himself}. 


one of the: justices, the ward 


+ 12. Ardeonein Renity 
fasies who gave it in payment, | - 
tio’ letter : 





well as upon the principal, and 


o ever appear ’ 
| ward-‘on a. settlement» of «the 


guardian accounts, to the same 
extent to whieh ‘they. wouid 
‘have been liable at law, if the 
bond had been good and availa. 
ble atlaws) 6) y] 

cannot 


~ mepnoy at law, bute 


pone Ph ie a hecnbakaael men- 


tioned in the decree, to ; 
Proctor v Ferebee, 1 
13. Where a plaintiff obtains a 
judgment at law, which be — 
comes dormant, it is not neces- 
sary torevive it in order toena- 
ble him to: toa court of 
‘equity for: its aid, -in f i 
isfaction of the judgment. . 

» bid po 

14. Itis: nerally necessary: to is- 
nidaieeentianaade? 
coming ‘into this: court for. i 
aid, oa buvennayeemoamaneall 
ject is to clear the title: § 
perty, alleged to be subject to 
execution, incumbrances, 
dec. the execution nmmst be is- 
menor ose create a lien 
on that property—2dly, 
that it may appear, from the re- 
turn of ps net that the de- 
fendant has no which 
can be reached by an execution 
atlaw. But no furtherexecu-— 
tion is necessary where the: de- 
fendant has been once taken on — 
aca. sa., and discharged under — 
the insolvent debtors’s law; and — 
where he admits, in his answer 
to the bill, that he has nothing 





“17. That the plaintiff entered in- 


‘eoustitutes no ground for relie- 
‘’ ‘ving him froma contract volun- 
»™tarily and: deliberately entered 
Dbid |1. 
18. The su 


“unless it also appears’ that by| . 
concert and collusion between 


Taw such unjust judgment was 
“suffered, for the mere purpose of 


able by reason of his insol- 
“ve 

a ground u which the de-j. 
fondant at lav himself could | 


as, 199 


to his ment to avoid a con- 
troversy at law; that he was ig- 
norant of ‘the law, and was a- 
Jarmed by the defendant issuing 

inst hima writ of ne ezeat, 
when it does not that the 
defendant’ sued out that pro- 
céss' with an improper object, 


into. 
for an appeal, in 
an action at law, fromthe coun- 


ty to the Superior Court, can-| 
not have the case ré-examined |. 


‘the 


in a court of equity, ‘u 
ict ‘and 


allegation that the 
it at Jaw were unjast; 


the plaintiff and cefendant at 
chatging the surety; when the 


ncy: Or anless he‘ alleges 


by execution to satis 





charge third per 

dulently holdi 

of his < , util he has first 

‘established his debt by a judg- 

ment at law, and. endeavored 

that 

judgment. Peeples v um, 
1 

See Mistaxe—Awarp. 


LAPSE OF TIME. 


See Time—Limitarions, 
-. Srarure or. 


13th of January, 1837, 
from testimony 





ras no direction i 
will to that effect, yet'the testa- 
trix intended a of the ne- 
groes on acredit; that twelve 
months was a reasonable term 
of credit; that the interest on the 
purchase money accrued from 
the day of sale to the time of 


yment, was “money arisin 
from the’ sale,” to be invested 
wi cipal in stock; an 

that the sam: ae the interest 
on the stock, were not entitled 
to the interest accrued on the 
purchase before the investment. 
Stone v Hinton, 15 
3. A bequest of a slave to one for 
life, and, at the death of the ten- 
ant for life, to be sold or made 
free, if his conduct should, in 
the opinion of the tenant, “merit 
such a distinction,” will not give 
to the] a larger estate than 
for —" Bsa! Ibid 
4. Where a testatrix in her will, 


ree gree: certain bank stock 
to nephew, G. D., and in a} © 


codicil declared as follows: “I 


desire that, in case the education 
and tuition of G. D. is withheld 
from me, not having confidence 
in those that now direct his 
ways, I give the bank stoek be- 
fore named and disposed of, to 
be divided between the said G. 
D., 8. E. D. and E. M. D.,;” and 
it red that the testatrix did 
» not have the direction or con- 
trol of the education and tuition 
of her G. D., from a 
_ time anterior to the making of 

her will to her death, it was 








4ag fall age, nor the next. otha 
ofthe testator, was entitled to my 


any partofit, Gregoryv B 


(ey, , . 2 
6. Where a testatrix bequeathed 


“that all the balance of my pro- 
rty shall be divided between ~ 
G., A. N., M. F, and A, and 

I. A. B. to draw one share; also 

M. and N. H. to draw one share,” ” 

it was held, that the testatrix 

intended the residuum of her 
property should be divided into’ 
five equal shares, of which one 
share was to go to the two B.’s, — 
and one other share to the two’ 

H.’s; and the three remaining 

ehpaen. 10. Reena med 

egatees: and it was further 
held, that I. A. B., one of the 
gatees, having died before 


" testatrix, his moiety of a share 


lapsed and went to the next of 





7. 


Nelson v Moore, 


a apne ar 
the legatees, whether ta 
_ . whole shares: or moieties o 


shares, would have been, if they 
had lived, not joint tenants, but 
tenants incommon of the zm 
i 
A bequest, for emancipation 
jor to the ‘act of 1830, 1 Rev. 
c. 111,s. 57, is inoperative, 


that a gift by will to A. after the 

death of B., is a gift for life to 

B. by implication, does not, un- 

ca Pie rome ET tht oT 
chattels. 


gene 
decgtinhciean c 
, itis otherwise; or if a ge- 
neral legacy be given, and there 


vom 





He 


¥ 
5 


et 


10. Where a testator, after 
his manor tion to nag 


Fie 


the 
not vested, but contingent up 
= living, to the posiéil alom 
testator’s youngest daughter 
should arrive to the age of fit 
teen years, or, in“ case of her 
death, to the time when she 
would have arrived at that 
had she lived, and that .on 
those of the children who were 
aive.ns Sep geiad, Ss re 
Anderson ¥ on, 





e|’ executor in trast forthe t o 


fits, or if it be not restri ’ have bee led, 


that as the only fund. ; 
12. Where a testator lent to his 
wife pr tas eget! by 
tion and certain slaves, : 
to each of lig, childries spieiiie 
legacies of slaves, and ‘ 
“all the negroes which he had 
given away or lent,” and also 
“all those whith lie had not gi- 
ven away,” to be Kept on 
lands and worked upon certain 
specified terms, and added; “as| . 
my children shall come’ to the] . 
age of twenty-one years, or mar-|' ~ 
ry, it is: re that they shall]: 
have the legacies alréady given)” 


on 

year 1808; 

and if my wife should die be- 

fore that time, it is my desire 

that an equal division of all my 

estate that is not given away 

should take place among my 

children then living at my wife’s 
death or the time above stated,. 

that is, Jard, it; - 


operated u 

wife for 
gacies of the remainder in them 

“to the children, vested at that|’ 
period; but it was further held, , - 
that the clause in question; in| | 
the events which happened, did | 
not operate upon those negroes; BC 
that there was an intestacy as! interest with their mother'in 
to them, and they vestedin the legacies so bequeathed. D 








INDEX © 


1s. A ee re of “twenty: five 
State Bank of Carolina,” 


the testator owning at the time 
that number of in. the 


bank, is.a general, not a specif- | 


ic * . If the testator had 
_ said “my five shares 
&c.” the legacy would have 


16. A testator devised as follows : 
“T also leave in the possession 
ot my executor. my slave. Hill- 
man, tobe di of as he ma 


deem to remain wi 
him until fe arsi 


one 
sora snare 


children. ‘The. wife pur- 
, and they 
in value. that the elil- 
dren, the remainder-men, had 
no right or interest whatever 
in these negroes, but that 

belonged absolutely to the wife. 


with this mon- 


The remainder-men had only|' 


aright to the thousand dollars 
after the death of the wife, Up- 
on a bill stating that this sum 





could only be raised out of the 
negroes, the court would, du- 


D 


‘account when the i 


LIEN. ~ 


See Vewpor anp Venpes, 2— 


Purcuaser, 2. 


LIMITATIONS, STATUTES 


1, Where'the bar of the statute 


of limitations against an ac- 
count of ten years’ standing is 
repelled by an admission that 
the account is open, and a prom- 
ise to settle it, the’ length of 
time will not, of itself, operate 


as a bar; but it may, connected 


with other circumstances, be 


sufficient to induce the court to 
require evidence of the claim so 


y increased} 


knowledged that the account 
was open, and promised to set- 
it, tt was held that the sale of 
the furniture was not an isola- 
ted transaction, which would be 
barred by the statute of limita. 
tions, but formed an item in the 
ceeded in their other dealings, 
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J Fe 


nll 
eee 


) get laea 
v. St. c. 65, s, 11, 


Rev. 


(1 
See Guarnpzan & Warp, 2 
Parris, 6, 





1. A suit in equity for @ legacy 


i tt 
though 





MORTGAGE. 
See A 1 Ati 1, 3, 7, 


2, It is not necessary to have the” 
representatives of one, 


iginally ible as a su 
re- 


rebate 
ES HF 


F 
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5 








ii 
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if 
His 


THI 

th 
| 
# 


may 
t either in the name of! 
jan or committee, or 


his} cannot 
aI 


harrow tar 5 
ayed, not to receive ape- — 
tition, but u sate co heel 
cause. Wi q 
_._ 2, Where a bill is filed for the set- 
tlement of co-partnership ac- 
counts, and a reference is made 
to the master to state accounts, 
oho to vse aga 
report the existence 
terms of the co-partnersbip, for ! 








i 
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ii 
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: 
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Hq 
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Re S 2 





land, 94 
© Rp aempeetreen Sane 
ruling an exception, that it i 
immaterial, and, whether ihe. 
tained or disallowed, leads to no 
practical result. » ° Ibid 


4, Where a case is set for hearing 
upon the bill, answers and ex- 
its, the court will consider 


0:75 tapi wilt okie wicunaas 
. not it- 
plenary! rt 
matter explained, 
iginally ordered the mee. 
7. An answer cannot be put in for- 
ena rage wpe calls 
himself his 
Sayers 


: 





Ph... 


See Periticn ro Re-nsan—In- 
sumer ie coaien- Coors 
Mou. TrraRiousNEss—PLEAD- 
inc—Parries, 5, 


PURCHASER. 


1. Where = delivered to B., but 
without endorsing it, a bond for 
six hundred dolitre upon the 
contract of B. to support her du- 
ring her life, and educate her 
son, and A. remained but three 
— in B.’s family, when, 

t with B’s 
vi ‘vith, Bos mi, ) 
rently wi consent, 
B. never afterwards contribu- 
ted to the support of A., nor to 
the education of her son; held 
that B. could not, in conscience, 
claim to bea bona fide purcha- 
ser of the'bond, fora valuab/e 
consideration; and he was there- 
fore decreed to surrender the 
bond, or account for its value 
to the guardian of A., who had 
been subsequently declared a 


lunatic. Shaw v Burney, 
148 


2. When a party seeks toexempt} to be evidenced by a written 
himself from an equitable lien} memorandum, and the allega-— 
on land which he has purchas-| tion be not sustained by the 
ed, on the ground that he Sembee 
was a purchaser without notice,| the prayer for ton 
he must shew that he not only 
received a deed for the land, but 
that’he also paid the purchase 
money, before he had ilies of 
the lien or trust. Howlett v Bi eg oy page 
Thompson, 369}. not of absolute t in the. par- 

See Conversion, 2—Vennor«| ty, but of so discretion in 

Venpeg, 1, 3. the court. An agreement, to 
be carried into execution there, — 


RELEASE. must be certain hv Cram 








See Evipence, 14, 15—Pigzap-| all its parts. hv 


ine, 1, 








this is no bar to the bill of th 
sureties. to subject thi 


rel n the verdict and judg- 
ment at law as a. perme g 44 


Ibid 

3. Nor is it any objection to the 

plaintiff’s recovery in this case, 

that they proceeded against. the 

lands, which proved insufficiebt 

to satisfy theirdemand. Ibid 
SURETY. 


Where a defendant a from 
the County to. Superior 





Court, and then dies, whereup- 
on the suit is revived against his 
executor or administrator, and 
the debt or demand established 
against the latter, but the plea 
of full administered is found 
in his favor, the sureties for the 
appeal are bound for the a- 
mount pin yee: or demand so 
ascertai judgment must 
be rendered against them ac- 
cordingly; al the plain- 
tiff only takes ju quando 
against the execator or admin- 
istrator, or sign judgment and 
_ptay process against the heirs 
or devisees. Piercey ¥ <P 
21 
See ay REE ts 
Tron, Wl), 11, 18.—Evipence, 
19.—Panriss, 2, 3, 4. : 


TENANT. 
See JunispicTion; 5. 


TENANT BY THE CUR. 
TESY. 
See Huspanp anv Wire, 2. 


TENANT FOR LIFE. 

The increase of the stocks of 
horses, cattle, and so forth, be- 
long to the tenant for life; and so 
do also the crops left by the ten- 
ant as the fruits of his indus- 
try, and likewise at his death, 
the growing crops as emble- 
ments. Poindester v Black- 


burn, 286 
TIME. 


. Lapse of time constitutes no bar 
to the claim of the next of kin 
against an administrator, but 
only raises a presumption that 
satisfaction has been made, or 
the claim to it abandoned, Bird 
v Graham, 196 





3. It is too ate forthe next of kin 


to file a bill for an account a- 
gainst the administrator of 
intestate, after the lapse of fifty- 
six years from the death, of the © 
intestate——-of forty-six years 
from the coming vad i 
party entitled to the acconnt— — 
and of thirty-five years after the 
death of the surviving adminis. — 
tratrix, by whom the account — 
ought to have been rendered, — 
Graham v Torrance, . 210 — 
. These facts are in themselves _ 
sufficient to bar the relief . 
independent of the other cir- 
cumstances relied on. Ibid © 
See Limitations, Stat. of, 


TRUST AND TRUSTEE. _ 


1. When a man conveys certain | 
property in trust to pay a par- 


ticular debt, and the surplus af 
ter such pa t tobe returned 9 
to him, and at the same time — 
expresses his inteation by parol, 
that pe yd creditors s | 
be paid out of this su rn : 
he ill give orders to a ; 
as he has had a pasha) 4 
such creditors, this is no dence 
to a bill filed against this 

tee for an aceount by a 

trustee to whom the same prop- 
erty was conveyed a day after- 





so . 


eee, 


a 
Don ‘ 
a. oe 


a he, ee SS ee 


FSF py 


* 


Wards in frist for the payment it 
Lig otter ‘creditors. Palmer v 
“ Yarborough, 310 


other. property, similarly situa- 
ted, which he disposes ot in ac- 
quiescence of such judicial de- 


- téermination—it. being well un- 


_ derstood that he is not cognizant 
of error or surprise therein, or 
any unfairness in prrenene ie 


4. The law never compels a trus- 
tee, who sells under his trust, 
to enter into any covenants in 
his deed, except a covenant a- 

inst his own incumbrances. 
fnis v Leach, 416 

5. But it is his duty to procure a 
title to be made before he 

can exact the purchase money, 
when at the sale he has declar-) 
ed that a good title should be 
ie ss trust is not, ‘os 

6, An express trust is not, as was 
formerly held, achose in action, 


ws Ro FE 
eee 


ma 

' property, and déliver posséssion 
to the cestui gue trust. This 
must depend upon the intention 
of him, by whom the trust was 
created, Ibid 
10. Where property is conveyed 
to a trustee, in trust for the sole 
and separate use of a woman 
then married, and she survives 
her husband and matries a se- 
cond time, the wife no longer 
holds the property to her sole 
and separate use, but her whole 
interest, if it be personal proper- 
ty, vests in her second husband. 
Ibid 
See Fravup, 2, 3, 4—Corpora- 

TIoNs, 3. 


VENDOR AND VENDEE. 


1, Where an agreement in writing 
was made for the purchase of a 
tract of land, by which the ven- 
dee was to take possession of 





but, in equity, is: considered os 


the land immediately, and the 





INDEX. . 


- vendor was, “ when thereto re-; 
a" to deliver him a deed 
t , upon the receipt of 
which the vendee was to give 
his three several promissory 
notes, payable at one, two and 
three years thereafter; and the 
vendee took possession of the 
land immediately, according to 
the agreement, but the vendor 
died without giving a deed, or 
receiving the notes for the pur- 
chase money, it was held, upon 
a bill ny gg pues’ filed by “be 
vendee for a execution 
of the ps Fi that he should 
pay interest on the instalments 
of the purchase money, as if the 
notes had been given in a rea- 


sonable time after the date of 
the agreement. McKay v Mel- 
vin, 


73 





2. It is yet doubtful in this § 
whether a a of land 


self as to its localities 
daries, be cannot bring a bill 
pnt ape og ng 
especially when he has no pre 
- of misrepresentation by the d 
fendant. Whicker v Crewe 


See Speciric PerrorManc 
JuRispicTion, 9.—FrauD— 
PurcHasgER—EXEcUTORS 
ADMINISTRATORS, 9. 











